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THE LAW AND THE MENTALLY ILL 





THE DEFINITION OF MENTAL ILLNESS 


HENRY WEIHOFEN* 


I 


Mental illness is a medical concept, and so it would seem self- 
evident that its definition should come from the medical profession 
and not from either legislators or judges. 

But mental illness is a phenomenon that the law does recognize 
and that may have various legai effects. It may render a person 
irresponsible for his criminal act; it may justify a court order for his 
involuntary hospitalization; it may render him incompetent to make 


a will or a binding contract; it may constitute grounds for divorce. 
However, mental illness in and of itself does not have any of these 
legal effects. There must ‘be mental illness; but there is always a 
second requirement, that the illness be of such form or degree as to 
meet some legal criterion. In a will contest, where the question is 
whether the testator was “sane” when he made his will, the question 
is not merely whether he then had a medically recognized form of 
mental illness. If not, then of course he was not “insane” in any sense. 
But even if medical experts agree he was mentally ill, the law asks 
a further question, which is, broadly, did his mental illness deprive 
him of sufficient mind to know what he was doing? Did he know it 
was a will he was executing; did he understand the nature and extent 
of his property and his obligations toward those persons who are 
related to him or who have some moral or legal claim upon him? In 
a commitment proceeding, the question is somewhat different, namely, 
is his mental condition such that for his own safety or the safety 
of others he should be confined in a mental institution. In a criminal 
case, the “test” is still different. Just what the criminal law test 
should be has been the subject of a vast amount of debate. But every- 
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one agrees that some criterion over and above the mere existence of 
mental illness is called for. 

In short, in each legal situation, the insanity issue really has two 
parts: 


(1) Was the person mentally ill? 
(2) If so, was the illness such as to satisfy the legal criterion or 







test? 







Much confusion has been caused by the failure to keep this 
rather elementary analysis clear. The confusion is aggravated by use 
of the ambiguous terms “insane” and “insanity.” Sometimes these 
terms are used to refer to mental illness per se, sometimes to the 
legal consequences of such illness. For example, in criminal cases 
where the defendant had prior to the criminal act been judicially 
committed to a mental institution, it is sometimes argued that such 
proof of prior existing “insanity” should be presumed to continue and 
so the defendant should be presumed to have been “insane” at the 
time of the act. This argument is valid enough if by “insanity” is 
meant merely mental illness per se (and assuming the commitment 
was for a form of mental illness that can actually be presumed to 
continue and that the commitment was not too far in the past). 
But sometimes the word “insanity” is given a shifting meaning, so as 
to imply that proof that the person was so mentally ill as to need 
hospital care and treatment some time in the past leads to the pre- 
sumption that at the later date he was so mentally ill as not to know 
the nature and quality of the criminal act he was committing or that 
it was wrong (or whatever the “test” of criminal responsibility may 
be in that jurisdiction). Another illustration is afforded by cases 
holding that a person who has been committed to a mental institution 
is incompetent to make a contract or a will, on the reasoning that he 
has been adjudicated “insane.”* The adjudication of course was 












































1 For cases, see Weihofen, Mental Disorder as a Criminal Defense 228-29, 234 
(1954). In some of the cases where the courts refused to hold that proof of prior 
commitment required a conclusive presumption that defendant was criminally irre- 
sponsible at the time of the act, the result was based on the fact that the time interval 
between the commitment and the criminal act was so long that he might have recovered 
his sanity. But in at least one case, this way out was closed to the court. In People v. 
Willard, 150 Cal. 543, 89 Pac. 124 (1907), as the judge at the conclusion of a commit- 
ment hearing was signing the commitment order, the patient drew a pistol and shot 
the complaining witness dead. Being thus forced to face the issue, the court properly 
held that the fact that the person had just been found so mentally ill as to require 
hospital care did not raise a conclusive presumption that he was so mentally ill as not 
to know the nature of his act or that it was wrong. 

2 Cubbison v. Cubbison, 45 Ariz. 14, 40 P.2d 86 (1935); Sanders v. Omohundro, 
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merely that because of mental illness he needed hospital care and 
treatment; that is not the equivalent of an adjudication that his illness 
was such as to render him incompetent to make a contract.* An 
adjudication of the need for hospitalization is not res judicata on the 
question of contractual competence. Medically, it is not true that all 
patients in mental hospitals lack the understanding necessary to make 
any kind of contract, no matter how simple. 

Where the elementary distinction we are discussing is made, it 
is sometimes expressed by speaking of the first issue as “medical 
insanity” and the second as “legal insanity.” But this is unfortunate 
phrasing, because instead of making clear that both questions are 
always involved in any “legal” issue of insanity, it may give the im- 
plication that the medical and legal professions disagree in the defini- 
tion of mental illness. 

The first of our two questions, the existence of non-existence of 
mental illness per se, is not often a real issue. It is around the second 
that most of the legal cases revolve. In few of the criminal insanity 
cases is the issue whether the defendant was truly disordered at all, 
or merely malingering. The only situations where such mdlingering 
is likely to be successful is where the jury is looking for an excuse 
to acquit anyway; the man who shoots his wife or her lover caught 
in flagrante delicto, and then pleads “temporary insanity” and is 
acquitted, probably did not fool the jury into thinking he was actually 
insane; the acquittal is merely the jury’s way of applying the “un- 
written law.” A dubious claim of self-defense might have been just 
as effective. In the great majority of cases, there is fairly convincing 
evidence, and often no serious denial, that the defendant was mentally 
abnormal to some extent. The crucial question is whether the ab- 
normality was such as to come within the legal test of irresponsi- 
bility—not whether he was or was not schizophrenic or paranoid, but 
whether, by reason of such illness, he was incapable of knowing right 





204 Ark. 1040, 166 S.W.2d 657 (1942); Rohrer v. Darrow, 66 Colo. 463, 182 Pac. 13 
(1919) ; Walker v. Graves, 174 Tenn. 336, 125 S.W.2d 154 (1939). 

Under Ohio Law, no person in a mental hospital (except a “sane epileptic,” a volun- 
tary patient, or a person temporarily in the hospital for observation) is deemed com- 
petent to execute a contract or deed unless approved by the committing court. Ohio 
Rev. Code § 5123.57 (1954). The opposite provision, such as found in the Draft Act 
Governing Hospitalization of the Mentally Ill, seems sounder: that every patient in a 
mental hospital retains his civil rights, including the right to contract, unless he has been 
adjudicated incompetent. 

3 The better view is, therefore, that evidence of prior hospitalization is admissible 
and entitled to some weight to prove incompetency to contract, but it is not con- 
clusive. Ross, “Commitment of the Mentally Ill; Problems of Law and Policy,” 57 
Mich. L. Rev. 945, 988 (1959). 
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from wrong. The same generalization may be ventured concerning 
non-criminal cases. 

But this absorption in the legal consequences of mental illness 
tends to divert attention from the fact that the question of mental 
illness itself is an issue, and in some cases may be important. 


II 


We have said that the existence of mental illness, like physical 
illness, is a medical question. This implies that just as in cases where 
the issue is the existence or non-existance of tuberculosis or a bone 
fracture, the law should look to factual evidence, and especially, 
where the fact is not easily apparent, to expert evidence. On its face, 
it would seem as absurd for the law to attempt its own definitions of 
mental illness as it would to define for itself what constitutes a physical 
ailment. Of course, experts on mental disorder may and do disagree, 
although anyone familiar with personal injury cases knows that dis- 
agreements among doctors concerning the nature, extent and effects of 
physical injuries are hardly any less prevalent. But this is a matter 
of proof. That the facts may be difficult to establish does not make 
them any less medical facts. 

Unfortunately, the matter is not that simple. Turning to the 
medical profession to define “mental illness” for us, we find no clear 
answer. A century ago, “mental disease” was a fairly clear concept; 
all such disease was thought to be the product of lesions in the brain. 
Today, psychiatrists recognize that many mental disorders seem to 
be wholly functional; a post-mortem examination shows no organic 
pathology of any kind. So long as organic pathology was assumed to 
be involved, it was possible to regard the mentally ill as clearly dis- 
tinct from those who were “sane.” But since the recognition of func- 
tional disorders, and especially since Freud, the view that there is a 
clear, qualitative division between the sane and the mentally ill has 
largely been abandoned in favor of the quantitative view, that there 
is no such clear line between the two; there is rather an unbroken 
continuum from normal to abnormal. But if there is no longer merely 
black and white, but a continuous shading from one to the other, 
it becomes apparent that asking the medical expert where he draws 
the line between two shades of gray is not quite like asking him 
whether a bone is or is not fractured. 

Drawing the line between mental illness and mental health is 
difficult for another reason. The concept of physical illness deals 
with the body as a physical object. Psychiatry, it is commonly said, 
deals with illnesses of the “mind.” But the “mind” does not exist as 
a physical object. Determining whether the “mind” is ill is therefore 
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a materially different task from that of determining whether the body 
is ill. Dr. Arthur P. Noyes, a leading psychiatrist, has well stated 
the difference: 
While other branches of medicine deal with parts of the organ- 
ism, psychiatry or psychobiology studies the individual as a whole, 

as a biologic unit living in an environment that is essentially social 

in nature, and deals with the biopsychic life, the total integrated 

behavior of the human organism. It deals with data from the 

biologic, social and psychologic sciences.* 

But determing whether “the total integrated behavior of the 
human organism” is healthy or not is obviously not easy. In this 
context, the concept of “health” is itself ambiguous. Behavior that 
might be socially well integrated in one culture may be considered 
“crazy” in another.® 

The groups most difficult to classify are the so-called psychopaths 
and severe character neurotics. Psychiatrists are not agreed whether 
any of these should be included within the term “mentally ill.” Most 
English psychiatrists seem to say no; but in this country psychopathy 
is recognized as a sub-group under “Mental Disorder” in the standard 
classification system of the American Psychiatric Association.* The 
training, orientation and philosophy of the particular psychiatrist is 
likely to be more of a factor in his diagnosis of such cases than any 
factual questions that can be settled by observation and examination. 

At one time, the staff of St. Elizabeth’s Hospital in Washington, 
D.C. took the position that “sociopathic personality disturbance” 
(the current term to replace “psychopathic personality”) should not 
be regarded as mental disease within the meaning of the test for 
criminal irresponsibility. The therefore testified that persons so diag- 
nosed did not have a mental disease or defect. Not long afterward, 
the hospital changed its view and decided that a sociopathic person- 
ality disturbance should be considered a mental illness. Thereafter 
when called to testify in court concerning the mental condition of 
persons so diagnosed the hospital doctors testified that they were 
“mentally ill,” or “suffering from a mental disease.” 

This incident points up the fact that the existence or non-exist- 
ence of mental illness is not solely a factual question to be determined 
by objective observation or examination. It is also a question calling 
for a policy or philosophical judgment concerning what kinds of ab- 
normality should be included in the term “mental illness.” It is so 








4 Noyes, Modern Clinical Psychiatry 66 (4th ed. 1953). 

5 Szasz, “Psychiatry, Ethics And The Criminal Law,” 58 Col. L. Rev. 183 (1958). 
6 American Psychiatric Ass’n. Diagnostic And Statistical Manual 85 (1952). 

7 Blocker v. United States, — F.2d — (1959). 
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much a matter of policy that the question has been raised whether 
the psychiatrist on the witness stand should even be permitted to 
say whether in his opinion the person was suffering from mental ill- 
ness, or from a mental disease or defect. It has been argued that this 
would be asking him for his opinion as to what is or is not within the 
legal concept of insanity,* a question which it is solely for the jury 
to decide and so outside the doctor’s province.® 

Another view is that this is a matter of legal policy to be de- 
termined neither by the medical experts or by the jury, but by the 
law’® itself. The Model Penal Code being drafted by the American 
Law Institute, after setting forth its test of mental disease or defect 
excluding responsibility, adds a provision that: “The terms ‘mental 
disease or defect’ do not include an abnormality manifested only by 
repeated criminal or otherwise anti-social conduct.” (Sec. 4.01) The 
purpose is to exclude the so-called psychopathic personality. The 
reasoning seems to be that (1) the law must act on the assumption 
that most members of society are susceptible to being influenced by 
the threat of criminal sanctions; (2) the only exceptions that should 
be recognized are persons who (a) are socially recognized as being 
different from ourselves; (b) whose differentness is socially recognized 
as sickness; and (c) upon the identification of whose condition the 
experts are most likely to agree among themselves and also with 
laymen." 

Our question in this paper is not whether that conclusion is sound, 
but the somewhat different, though related, question whether it is 
wise at this stage of psychiatric development to freeze such a con- 
clusion into a written code. I suggest that it is not. The very con- 
cept (and even the name) of psychopathic personality disturbance 
is a vague and changing one. Research into the nature and etiology 
of the various conditions that have been lumped together under this 
label is only beginning. It is entirely possible that we shall see an 
important break-through in the next few years, which may show that 





8 Defense counsel so argued in Blocker v. United States, supra note 7. 

9 Judge Bazelon of the Court of Appeals for the District of Columbia said of the 
decision of the St. Elizabeth’s Hospital staff that sociopathic or psychopathic person- 
ality should not be regarded as mental disease within the meaning of the Durham 
rule, Durham v. United States, 214 F.2d 862 (1953). “This inevitably encroaches upon 
the jury function .” Briseol v. United States, 248 F.2d 640, 644n (1957). 

10 Whether, if “the law” should determine this matter, it should be laid down by 
the legislature or by judicial decision is a question not discussed in this article. 

11 The official comments to this provision do not spell out the reasoning. However, 
it is found in Swartz, “The Definition of Mental Disease,” Tests of Criminal Responsibility 
(1955). Professor Swartz, assistant to the Reporter, submitted this memorandum to the 
Advisory Committee on October 8, 1955. 
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these conditions, or some of them, are properly classifiable as mental 
illnesses, perhaps even organic illness (some experiments have re- 
ported finding among psychopaths certain characteristic brain wave 
patterns similar to those found in epileptics). It therefore seems 
premature for the law by its own fiat to say that psychiatry will not, 
at least in the near future, be able to show that these persons are 
mentally ill, and that they shall therefore be subjected to punitive 
and not therapeutic treatment. One outstanding characteristic of 
these persons is that they are not deterred by the threat of punishment 
or even its actual infliction." The punitive approach is therefore 
the defeatist one, that there is nothing we can do about such cases 
except to take them out of circulation for a few years. To take this 
position concerning a group who are probably responsible for the 
major part of our violent crimes,’* just when psychiatry is beginning 
to have seme hopes for finding causes and cures, seems an unduly 
pessimistic one to freeze into law. 


The Model Penal Code provision to exclude psychopaths from the 
definition of mental disease or defect does not undertake a general 
definition of mental disease or defect. There seem to be few instances 
in which law-makers have ventured to formulate a general definition. 


A few commitment laws undertake to define “mental illness” or 
a “mentally ill person” for the purposes of such laws, and these usu- 
ally do so in terms of need for care and treatment.'* The Draft Act 
Governing Hospitalization of the Mentally II] has a broader definition; 
it defines “Mentally Ill Individual” as one “having a psychiatric or 
other disease which substantially impairs his mental health.”’* But 
since mental illness is merely the opposite of mental health, it is not 
very helpful to define mental illness as an illness that impairs mental 
health. Perhaps the word “substantially” adds something, though it 
is not clear what. The Wisconsin Mental Health Act simply says 
“Mental illness is synonymous with insanity.”’® It seems that any 
definition that is not too restrictive is likely to be too general to be 
very meaningful. 





12 Brancale, “Psychiatric and Psychological Services,” in Tappan, Contemporary 
Correction 195 (1951). 

13 Dr. E. Glover, testifying before the British Royal Commission on Capital 
Punishment, said: “The true psycopath . .. can be the most dangerous, and in the 
absence of proper treatment, intractable criminal.” And again, “Most crimes of violence 
are pathological, perhaps 70%.” Royal Commission on Capital Punishment, “Minutes 
Of Evidence,” 492, 512. 

14 N.Y. Mental Hygiene Law § 2 (1951); Pa. Stat. Ann. tit. 50, § 1072 (1954). 

15 “A Draft Act Governing Hospitalization Of The Mentally Ill,” U.S. Pub. Health 
Service Publication No. 51 (rev. ed. 1952). 

16 Wis. Stat. § 50.001 (1957). 
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Experience in Pennsylvania shows that the definition of “mental 
illness” in that state’s Mental Health law is vague enough to allow 
the courts to intrude the M’Naghten Rule in situations where that 
rule does not properly apply (e.g., where the question is mental 
competency to stand trial, or, after trial, to be punished) .*” 
Although it was carefully drafted in accordance with psychiatric 
and administrative principles far more acceptable than M’Naghten, 
its attempt to define “mental illness” in one paragraph, for appli- 
cation to such varying situations as voluntary admission to in- 
stitutions, transfer between institutions, commitment of those 
not charged with crime, those charged with crime and those con- 
victed of crime and sentenced, could not but result in such vague- 
ness of description as to leave much to the discretion of its 
administrators, interpreters and, we may add misinterpreters.’® 


There seems to be little in the record to lead us to believe that 
any useful purpose would be served by departing from the policy 
that the law has, with very few exceptions, followed in the past, of 
leaving it to psychiatry to wrestle with the question of what does 
and does not come within the concept of “mental illness,” instead of 
attempting to lay down a legal definition.’ 








17 See Commonwealth v. Patskin, 375 Pa. 368, 100 A.2d 472 (1953); Common- 
wealth v. Moon, 383 Pa. 18, 117 A.2d 96 (1955) and other cases discussed in Carroll 
& Leopold, “The Current Influence of Psychiatric Concepts in Determining Criminal 
Responsibility in Pennsylvania,” 31 Temp. L. Q. 254 (1958). 

18 Carroll and Leopold, supra note 17, at 257. See also Polsky, “Present Insanity— 
From the Common Law to the Mental Health Act and Back,” 2 Vill. L. Rev. 504 
(1957). . 

19 The recent report of the British Royal Commission on the Law Relating to 
Mental Illness and Mental Deficiency recommended: “In our opinion it would do 
more harm than good to try to include in the law a definition of psychopathic per- 
sonality on the analogy of the present legal definition of mental defectiveness. It is far 
preferable that, in referring to various forms of mental disorder, the law should use 
general terms which will convey a sufficiently clear meaning to the medical profession 
without trying to describe medical conditions in detail in semi-medical language . . 

It would in any case be particularly difficult to find a suitable detailed description of 
psychopathic personality. Such a description would probably have to menticn the 
particular aspects of the personality which may be affected, and possibly also try to 
give some guide as to the cause of the disorder. But there are too many different types 
of psychopathic personality, and too little is at present known about their essential 
nature and causes, for a description of this kind to be easily agreed; and even if one 
were agreed now, increasing knowledge might soon make it out of date. Lack of 
knowledge about the nature and causes of particular forms of disorder does not mean 
that they cannot be recognized and successfully treated in individual patients.” Royal 
Commission on the Law Relating to Mental Illness and Mental Deficiency (1954-1957). 
Report. Comnd. 169. H.M.S.O., (1957). Quoted in Morris, Comment, 21 Modern L. 
Rev. 63. 
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III 


The second issue in any “insanity” case, the issue whether the 
mental illness was of such nature or scope as to meet the legal criterion 
for the particular legal consequence sought, is a question of a quite 
different kind from the one which we have just discussed, the question 
of the existence or non-existence of mental illness as such. 

To illustrate from the law governing commitment to a mental 
hospital by court order: as a basis for an order of commitment, the 
court must of course find that the person is mentally ill. But that is 
not enough. The law everywhere requires some further finding. 
What further finding should be required? That if allowed to remain 
at liberty he is likely to injure other persons? Suppose he is likely 
only to injure himself (e.g., a depressed patient who is likely to 
commit suicide)? Suppose he is not dangerous to anyone, but hospital 
care and treatment would be beneficial to him? Suppose he is not 
dangerous but hospital care would be beneficial, and he is too dis- 
ordered to make an intelligent evaluation of his condition and needs? 

Whatever legal rule is laid down will reflect a judgment on the 
basic policy question of the extent to which the state should interfere 
with the liberty of the individual in the interest of all. The extreme 
libertarian will perhaps be willing to deprive a person of his liberty 
only when that liberty endangers others. As for the individual who 
is sane enough most of the time to understand that in his depressed 
phases he may commit suicide and who prefers to run that risk rather 
than go to the hospital, the libertarian extremist might want to allow 
that choice. At the other extreme are those who would allow the state 
to act for the person’s own good, even when he does not want it. In 
between, there is room for several other lines of demarcation for those 
who would weigh individual liberty against social welfare. The Draft 
Act Governing Hospitalization of the Mentally Ill faced this problem 
expressly, and chose to permit compulsory hospitalization not only 
of persons who were dangerous to others, but also to themselves, and 
also those who are not dangerous but who need hospital care and treat- 
ment but who because of the nature or stage of their illness have lost 
the power to make an intelligent choice or have become so confused 
as no longer to be able to make a decision having any relation to the 
factors bearing on the question of hospitalization. Those who heed 
hospitalization but retain the capacity for choice cannot be compelled 
to enter a hospital unless dangerous. 

This is a policy decision. Some doctors, lawyers and social 
scientists may disagree with it.2° When a psychiatrist is asked for 





20 See Whitmore, “Comments on a Draft Act for the Hospitalization of the Men- 
tally Ill,” 19 Geo. Wash. L. Rev. 512, 522 (1951). 
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an opinion whether a given person should be committed, it is there- 
fore important to see clearly just what the import of the question is. 
If the legal criteria for commitment are not made clear in the question, 
the doctor may be asked to apply his own political philosophy, de- 
termine the fundamental policy issue by his own lights, and give us 
his policy decision. None of us truly believe that this is purely a 
medical question to be decided by medical experts. Yet this may be 
close to what we actually allow under statutes which provide for 
examination and report by a panel of physicians appointed by the 
court. When the court, under the belief that the modern and en- 
lightened way to handle commitment cases is to rely on expert scien- 
tific examination, gets into the habit of accepting more or less auto- 
matically the recommendations of the panel or commission, we may 
have the medical experts exercising their judgment not only on the 
medical issue of the existence or non-existence of mental illness, but 
also on the policy question of what the state ought to do about any 
given case of illness.”" 

The same point applies in other situations. In contract law, 
there is the same need for a policy choice. Granting that the person 
is intellectually weak or unstable; that he is suggestible, gullible, and 
easily confused or misled; that the psychiatrists agree that he is 
mentally deficient or even psychotic, whether he should on this 
ground be allowed to repudiate a contract or transaction depends 
upon other considerations besides the existence or non-existence of 
mental illness. 


It is a serious matter to deprive a person of his civil capacities 
or to relieve him of his civil responsibilities. Even though we no 
longer favor quite as rugged a form of individualism as we did half 
a century ago, we are still reluctant to exercise too much paternal- 
istic restraint on what we regard as both the right and obligation 
of the individual to live his own life and abide by the consequences. 
We do not believe that society should ordinarily interfere to protect 
fools against their own folly. Infants and psychotic persons we 
do so protect, but the latter must be “insane” to the extent that 
they cannot be expected to take care of themselves, and not merely 
to the extent that therapy is indicated. Moreover, in determining 
the kind and degree of protection the law should give such persons, 
it is necessary to strike a balance betwen their interests and the 
legitimate interests of businessmen and others dealing with them.?? 


This balancing of interests may require taking into account 
whether the other party acted innocently, whether the contract seems 
to be a fair one, and whether the parties can be put back in status 


21 Ross, “Commitment of the Mentally Ill; Problems of Law and Policy,” 57 


Mich. L. Rev. 945, 960-64 (1959). 
22 Guttmacher & Weihofen, Psychiatry And The Law, 324 (1952). 
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quo ante or whether because the money has been spent or the goods 
used up this is impossible.** The expert judgment of an economist or 
businessman on the effect of a policy countenancing repudiation of 
contracts is as relevant to this policy issue as the judgment of a 
psychiatrist. 

During the past twenty years, the public has been much con- 
cerned about sex offenders. In some states, laws have been enacted 
to commit to mental institutions persons suffering from such emotional 
instability or impulsiveness of behavior or failure to appreciate the 
consequences of their acts as to render them irresponsible for their 
sexual acts and thus dangerous to themselves and to others. No 
conviction of any crime is required under some of these statutes. 
This of course reflects a valid desideratum: it is socially desirable to 
apprehend and commit the potential sex offender before he commits 
an offense. On the other hand, it certainly sacrifices personal liberty, 
and on unsure ground. It is a serious matter to lock up a person 
who has not actually committed any offense, on a prediction that he 
is likely to do so, based on vague constructs such as “emotional in- 
stability or impulsiveness of behavior, or lack of customary standards 
of good judgment.” More recent statutes therefore permit such 
commitment only upon conviction of a sex crime.** Again, the choice 
is a matter of public policy. Psychiatric information about the magni- 
tude of the public danger presented by “sex offenders” and the possi- 
bility of identifying potential offenders before the fact are certainly 
relevant, but the ultimate choice must be based primarily on one’s 
philosophy of government, one’s evaluation of the need for social 
control versus the importance of individual freedom.”° 

In criminal law, it has been pointed out that the “test” of 
insanity is not a clumsy effort by the legal profession to define a 
psychosis. It is an attempt to answer the policy question: granting 
that the defendant is more or less mentally abnormal, what should 
we do with him? Should he be dealt with by the state’s penal-cor- 
rectional program, or by the medical-therapeutic? The answer de- 
pends upon our concept of “justice” and the purpose of punishment, 
our penal policy, the institutional facilities we have available or that 
the taxpayers are willing to provide, and other considerations. The 
law, speaking for the community, has to consider the patient, his 





23 See Comment, “Mental Illness and Contracts,” 57 Mich. L. Rev. 1021 (1959). 

24 For a summary of the statutes in various states, see Weihofen, Mental Disorder 
As A Criminal Defense 195-206 (1954). 

25 For discussions of these considerations, see Fahr, “Iowa’s New Sexual Psychopath 
Law—An Experiment Noble in Purpose?” 41 Iowa L. Rev. 523 (1956); Guttmacher & 
Weihofen, “Sex Offenses,” 43 J. Crim. L., C. & P.S. 153 (1952). 
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health and his rights and responsibilities as a free man, the interest of 

society in the health and safety of its members generally, and also 

various other, perhaps competing, interests. “If total community 

policy is to be served, a rather complex arbitration may be involved.’’”® 
It is true that where the legal rule concerns mentally disordered 

persons, any answer should accord with current psychiatric knowledge. 

It is therefore proper and necessary to enquire from time to 

time whether the doctrine of criminal responsibility, as laid down 

by the common law and applied by the courts, takes due account 

of contemporary moral standards and of modern advance in medical 

knowledge about the effects of mental abnormality on personality 

and behavior.?* 


But the ultimate decision is not merely a psychiatric one. It is a 
major policy decision. This is the legal rationale of the point fre- 
quently made by psychiatrists, that they ought not to be asked for 
their opinions on this policy issue, but should testify only on the 
medical issue, the existence or non-existence of mental illness. One 
of the main criticisms that psychiatrists have leveled against the legal 
test of insanity in criminal cases is that the medical expert, instead 
of being allowed to restrict himself to giving his medical diagnosis 
and the basis for it, is asked to give an opinion on whether the 
accused knew the nature and quality of his act and that it was wrong 
—dquestions that are legal, ethical, quasi-religious, but not scientific. 

That the psychiatrist should refuse to answer such questions 
was the position taken in at least one Pennsylvania case. Defense 
counsel asked his expert to describe the defendant’s condition and to 
give his diagnosis in medical terms, but he refused to ask him whether 
defendant was “insane” or knew right from wrong, saying that these 
were legal issues. Dr. Philip Q. Roche of Philadelphia refers to the 
case in his book, The Criminal Mind, and supports the position 
taken.”® 

Dr. Winfred Overholser, superintendent of St. Elizabeth’s Hos- 
pital in Washington, D.C., has similarly said, 

So long as medical men are compelled to answer questions on such 

non-medical topics as “malice”, “right and wrong”, and “criminal 

intent”, so long will the expert be placed in a false light and full 

justice at times fail to be done the accused.”® 





26 Dession, “Deviation and Community Sanctions,” Psychiatry and the Law 1, 11 
(Hoch & Zubin ed. 1955). 

27 Report, Royal Commission on Capital Punishment, para. 281 (1949-53). 

28 Roche, The Criminal Mind 142 (1958). 

29 Overholser, “The Place of Psychiatry in the Criminal Law,” 16 B. U. L. Rev. 
322, 329 (1936). See also Zilboorg, The Psychology Of The Criminal Act and Punish- 
ment, 112-13 (1954). 
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At least one law professor, Sheldon Glueck of Harvard, has ex- 
pressed agreement with this view: 


The most fruitful source of error and confusion in this field of law 
is traceable to the requirement that the expert say categorically 
whether or not the hypothetical person (whom everyone knows 
to be the defendant on trial) did or did not know right from wrong. 
This question is purely within the province of the jury, who must 
answer it as they must any other matter of questionable fact; all 
the expert should be asked to do, and all his training qualifies him 
to do, is to pass judgment, not upon the ethicolegal question of 
right and wrong, but upon the medical question of whether or 
not the defendant was mentally unsound, a question that his 
peculiar training and experience, and his study of the offender’s 
case, entitles him to answer.*° 


So far as I am aware, no one has ever seriously attempted to 
answer this contention. It deserves attention. 

Let us grant that the primary function of the psychiatric witness 
should be to give us his diagnosis—to tell us (1) the basis for it, i.e., 
the examination, tests, observation or other data on which he bases 
his conclusion; (2) what his conclusion is, i.e., whether the person 
is mentally ill, and if so, what illness he has; (3) the nature and 
characteristics of this illness; (4) its origin, development and probable 
future course. But as we have said, the law is never interested in 
mental illness as such. Law is not a panacea for personal problems; 
it is a form of social control, and it comes into play only where social 
control seems called for. But while the question of whether control 
is called for in a given situation is thus a legal question (and as we 
have said, one that involves important policy judgments), this does 
not mean that it is improper for the law to obtain expert psychiatric 
data on which to base a legal judgment. On an application for com- 
pulsory commitment to a mental institution, why should we not ask 
the psychiatrists not only whether the person is mentally ill, but also 
such questions as whether he is likely to injure others if allowed to 
remain at liberty, or whether he would be benefitted by hospitaliza- 
tion? These are “legal” issues, as we have said, but they are issues 
on which psychiatric opinion would certainly be helpful. There is no 
reason apparent why we should not ask for such an opinion or why 
a psychiatrist should refuse to give it. 

It is to be noted that most of the demands that psychiatrists not 
be asked for opinions beyond a medical diagnosis focus on criminal 
cases and on the traditional right-and-wrong test of criminal responsi- 
bility. It is questions such as whether the accused knew that he was 
doing wrong that psychiatrists object to answering. The objection is 





80 Glueck, Mental Disorder And The Criminal Law 309n (1925). 
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so wide-spread and so bitter that we of the law cannot shrug it off as 
unreasonable. I believe it has a valid basis. But I do not think that 
the basis suggested in the statements quoted above is the valid one. 
As I understand these statements, they assume that the medical func- 
tion is limited to that of diagnosis, to determining, on the basis of com- 
petent examination, whether any pathology exists, and if so, to pigeon- 
holing that condition in one of the medically accepted classifications. 
But is that the extent of the doctor’s function? What about prognosis? 
What about prescription? Certainly to us laymen these are the heart of 
the doctor’s work. More important to us than knowing the medical 
name for what ails us are the questions: Will I die? Can you heal 
me? What must I do to get well? Should a doctor refuse to answer 
these questions on the ground that they are not “medical” questions? 
He may not be able to answer, because medical science (or, at least, 
he) does not know the answer. There are still unknown areas in every 
field. But that is very different from saying that it is a matter outside 
his jurisdiction. A lawyer may not know the answer to a legal prob- 
lem, because the question has never been authoritatively decided (so 
far as he is aware) but that would not justify his refusing to answer 
it on the ground that it is not a legal question. 

In a criminal case, should a doctor refuse to say whether the 
accused knew right from wrong on the ground that this is a legal 
and not a medical question? I suggest not. There is no such dichotomy 
between legal and medical questions. There are many “legal” issues 
on which psychiatrists may and properly do express expert opinions— 
whether a person would be dangerous if allowed at liberty, whether 
a testator understood what he was doing when he made his will, 
whether a party to a contract understood the nature of the transac- 
tion. Whether the accused knew at the time that his act was wrong 
is, in theory, no more legal or less medical than these others. To the 
extent that psychiatrists can say whether a defendant is corrigible or 
incorrigible, deterrable or non-deterrable, and so enable the sanction- 
ing authorities to foresee the probable consequences of various sanc- 
tioning alternatives, they can make an important contribution to the 
growth of sound legal doctrine and administration. 

The real reason why psychiatrists object to testifying concerning 
knowledge of right and wrong, I suggest, it not that such questions are 
legal and not medical, but that they are badly conceived and worded. 
Unlike the legal criteria employed in other situations, the right and 
wrong test of criminal responsibility seems to most psychiatrists to 
employ concepts so alien to the conceptology of modern psychiatry 
that they cannot work with it. Secondly, they find the test is based 
upon or intertwined with ethical and philosophical attitudes and as- 
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sumptions that are out of harmony with their own. Indeed, some 
of these attitudes and assumptions of the law may seem to the 
psychiatrist to be fundamentally and dangerously wrong: our belief 
that people have free choice to do or refrain from doing an act, and 
that they are therefore justly held responsible for their acts; our faith in 
threats of punishment to deter people from committing crime; our 
reliance on fear and on retributive justice; our assumption that long 
imprisonments will teach criminals to behave themselves. He cannot 
help carrying this attitude with him into the court room. There he 
finds the legal issues as drawn irrelevant or at least inadequate to 
what he deems to be the basic problem. He becomes emotionally 
involved. Yet because he appears in the capacity of a scientific expert, 
he does not want to be emotionally involved. He resents the position 
in which he finds himself. 

But there is a big difference between objecting to all this and 
wanting to withdraw from it, between saying that the traditional test 
rests on unsound psychiatry and saying that it has nothing to do with 
psychiatry. It is one thing to argue that this test rests on such un- 
sound or outmoded assumptions, or uses such unscientific terms, that 
no meaningful answers are possible. It is another thing to say that 
the test of criminal irresponsibility is a legal concept and that there- 
fore a psychiatrist should refuse to concern himself with whether a 
given individual meets the test or not. The first objection could 
presumably be met by changing the test; the second could not be met 
at all. If the psychiatric assumptions that the law rests upon are 
unsound, there is the more need for psychiatrists to continue trying 
to set us straight, and not abandon us to our ignorance. 


IV 
CONCLUSIONS 


In every situation in which the law allows mental illness to have 
some legal effect, the issue actually has two parts: 


a. Was the person at the time in question mentally ill? 
b. If so, was his mental illness of such degree or scope as to 
satisfy the legal criterion for that kind of situation? 


Although both of these are “legal” issues in the sense that both 
are essential to the deciding of the case, the first is almost always left 
by the law to be decided as a matter of psychiatric fact or theory. And 
while the psychiatrists’ answer to this question is sometimes not as 
clear-cut or as unanimous as laymen may like, it is probably un- 
sound for the law to try to clear up the difficulty by legal fiat. It is 
reported that one legislature once undertook to enact that the value 
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of pi should henceforth be 3.1416. But scientific or other problems 
that are inherently difficult and uncertain are not rendered clear and 
easy by legislative knot-cutting. 

The second of the two issues, that of the proper degree or 
“test” of mental illness that shall be required for any given legal 
consequence to follow, is a legal question in the stricter sense that 
its solution depends not solely upon scientific or other factual data, 
but upon a policy judgment as to the extent to which mental illness 
should be given the particular legal effect. 

Such policy decision, however, like most policy decisions, should 
not be made in a vacuum. Experts in various relevant fields of learn- 
ing, including psychiatrists, may well be able to contribute helpful 
data that will throw light on what the proper rule should be. Even 
more, they can provide the data necessary for intelligent application 
of the rule. 

But one should not lose sight of the distinction between this 
factual background and the ultimate policy decision. 

The generalization above, that experts can supply data that will 
be helpful in deciding the legal policy issue, applies in the particular 
issue of mental irresponsibility for crime as it does elsewhere. Sug- 
gestions that psychiatrists should refuse to testify to opinions on 
whether a defendant satisfies the requirements of the “test” of criminal 
responsibility rest more soundly on objection to the specific test that 
the law employs (particularly the right and wrong test) rather than 
on the ostensible argument that this is a “legal” matter on which it 
is improper for psychiatrists to give an opinion. 






















































THE IMPACT OF PSYCHIATRY UPON 
JURISPRUDENCE 


Haro_p D. LASSwELL* 


In recent years the long history of the effects of psychiatry upon 
jurisprudential thinking and upon legal systems have been re-examined 
with exceptional diligence. These contributions render it opportune to 
reconsider the present-day significance of psychiatry for systematic 
thinking about law.' 

Psychiatric knowledge is in some ways distinctive. (1) We rely 
upon it for much of our current understanding of how some extremes 
of thought and behavior are immediately dependent upon organic 
factors. (2) We owe to psychiatric research our present awareness 
of the pervasive role of unconscious factors in shaping human re- 
sponse. (3) Psychiatry has devised methods for the study and treat- 
ment of extreme contitions, some of which can be transferred to the 
preventive strategy of everyday life. (4) Psychiatric science has pro- 
foundly affected the social and psychological sciences by calling atten- 
tion to the subtler interplay of the growth of individual personality 
and the character of the social context to which each person is ex- 
posed. We have learned the finer structure of culture, class, interest, 
and personality at various levels of crisis as a side effect of modern 
psychiatry.” 

The tasks of jurisprudence are various since this discipline is 
related to legal institutions in ways that correspond to the relation of 
economics to economic institutions. Economics and jurisprudence 
provide language about their fields of inquiry; they are not the 
language of these fields. When the vocabulary of a given legal system 
creeps into a system of jurisprudence it is essential to disregard the 
meanings found in legal convention and to follow the meanings 
chosen for the distinctive purposes of jurisprudence. These aims are 
in no sense exclusively academic. All active participants in adjudica- 
tion, arbitrartion, legislation, and related operations of a conventional 





* Professor of Law and Political Science, Yale School of Law. 

1 All the volumes originally given as Isaac Ray Lectures under the auspices of the 
American Psychiatric Association may be cited in this connection. 

2 Research is moving ahead so rapidly that it is necessary to keep in touch, not 
with textbooks, but with articles in the principal journals. Concerning the impact of 
psychoanalysis and other developments in psychiatry upon law and other disciplines, 
see Psychoanalysis and the Social Sciences (Roheim ed. 1947); Lasswell, “Impact of 
Psychoanalytic Thinking on the Social Sciences,” The State of the Social Sciences, (White 
ed. 1956); Psychiatry and Law (Hock and Lubin ed. for The American Psychopatho- 
logical Association 1955). 
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legal order achieve a “working jurisprudence” of their own. They 
learn, for instance, which judges are likely to apply doctrines and 
statutes differently. One function of jurisprudence is to make prac- 
tical wisdom articulate and to subject it to critical evaluation in the 
light of the goals of the public order as a whole. 


1. 


The present discussion moves within the context of a policy- 
oriented jurisprudence.* A jurisprudence of this kind locates law 
within the social process as a whole. Law is most usefully understood 
as part of the decision process. Decisions are sanctioned choices; or, 
to be more precise, choices enforcible, if necessary, by the use of 
severe deprivations. By conceiving the province of law as authorita- 
tive and controlling decision we emancipate the conception of law 
from the ignominy of referring exclusively to words, or the absurdity 
of serving as a label for every act of power. 

The generalizations of jurisprudence can be put in two chief 
categories: principles of content; principles of procedure. If we 
postulate the goal of a given legal process as the realization of human 
dignity, for instance, the principle is in the category of content. If 
we go further and specify that human dignity is to be understood as 
the optimum participation by individuals in the shaping and sharing 
of all values in the social process, we are still referring to the content 
of what decision makers should think about. If we say that all prob- 
lems confronting a decision maker should be approached by the de- 
liberate, successive and interacting use of five tools of thought, we 
are enunciating a basic principle of procedure, since we are consider- 
ing the order in which the mind of a decision maker can best bring 
various kinds of content to the focus of his attention. More inclusively 
stated, we are formulating a principle of “spiral” (successive) exam- 
ination of a problem in terms of goal, trend, condition, projection, 
and alternative. 

It is apparent that policy-oriented jurisprudence is open to in- 
fluence from the field of psychiatry at many points. How, for example, 
shal! we specify the goal of human dignity in meaningful terms if one 
of the chief emphases in psychiatric knowledge is upon chemical fac- 
tors that affect the subjectivities and behaviors of the individual, and 
upon the unconscious residues of childhood development? If we turn 
from questions relating to goal and ask about trend, we look to psy- 
chiatric research for means of assessing trends in the degree of free- 





3 A recent statement by M. S. McDougal is “Perspectives for an International Law 
of Human Dignity,” Proceedings of the American Society of International Law 107 
(Presidential address 1959). 
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dom enjoyed by individual members of a body politic. Similarly, in 
regard to conditioning factors, it is from psychiatry that we draw the 
data and methods by which to assess the impact of organic or uncon- 
scious components. All projections of future development, and all 
alternatives of policy, depend to a degree upon such knowledge. 


2. 


Jurisprudence is concerned with providing tools appropriate to 
the examination of public order systems as a whole and of any specific 
detail, such as a given controversy, within the whole; we speak of 
public order as a system of human relationships which are sought to 
be protected and perfected through the legal order.* The legal order 
comprises the decision process in so far as it is authoritative and con- 
trolling. Phrasing the conception of public order more formally, it 
refers to the basic patterns of value shaping and sharing, and the 
fundamental institutional practices, which are sought to be protected 
and fulfilled through the legal components of the decision process. 

In applying this conception to the United States, for example, 
it is possible to say that the proclaimed goal of American society, 
which is realized in part, is widespread rather than narrow participa- 
tion in the shaping and sharing of all values. Among the basic institu- 
tions specialized to the decision process (power value) we name 
federalism, the tri-partite separation of powers, and the protection of 
individual rights. American economic institutions which receive various 
degrees of legal protection include relatively great freedom of con- 
tract, and broad scope for the private ownership and management of 
resources for profit-making purposes. The American respect (social 
class) system is, in proclaimed theory, based upon non-discrimination 
and the recognition of individual merit. The system of enlightenment 
includes widespread reliance upon private initiative in the gathering, 
dissemination and use of information and estimates relating to specific 
incidents or to the factual context as a whole. The institutions relating 
to occupational, professional and artistic skill embrace all the schools 
and associate activities specialized to the transmission of know-how, 
and the setting and application of general standards of excellence. 
Institutions specialized to rectitude, like churches, emphasize the for- 
mulation, justification, and application of standards of responsible 
conduct, and the transmission thereof. American institutions relating 
to affection (family, friends) emphasize freedom in the choice of one 
partner at a time (serialized monogamy). Institutions relating to 





4 See McDougal & Lasswell, “The Identification and Approval of Diverse Sys- 
tems of Public Order,” 53 Am. J. Int’l L. 1 (1959); Dession, “The Technique of Public 
Order: Evolving Concepts of Criminal Law,” 5 Buffalo L. Rev. 22 (1955). 
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health, safety and comfort are encouraged to nurture private initia- 
tive within a public framework designed to improve the shareable 
level of enjoyment. 

3. 


These brief indications of the meaning of public and legal order 
enable us to be more definite about the many points at which psy- 
chiatric conceptions, methods and findings enter into the purview of 
jurisprudence. Since jurisprudence is concerned with the decision 
process, it is pertinent to suggest how psychiatry contributes to our 
understanding of all decision functions. 

Consider the intelligence function. Can psychiatry help to answer 
who shall decide what information is obtained and disseminated in 
the body politic? In general, it is clear that our goal is to leave these 
activities in the hands of private media of communication. But is it 
necessary to leave psychiatrically ill or handicapped people in charge 
of, or with ready access to, channels of such vital importance to 
sound judgment on public affairs? From psychiatry we are obtaining 
tools of diagnosis which can be applied to help ascertain the magnitude 
of the problem. 

Connected with the intelligence function are those who, acting 
to further the legitimate goal of national security, perform the censor- 
ship or the official propaganda role, engage in espionage and counter- 
espionage in military matters, or act as agents in obtaining “political 
police” types of intelligence; that is, information on the basis of 
which judgments of “loyalty” or “disloyalty” can be made. Should 
these operations be in the hands of psychiatrically ill or handicapped 
individuals? Here again the magnitude of the problem is capable of 
being discovered by using the tools of psychiatry. 

Corresponding questions arise in regard to the recommending 
function. Our goal is freedom of individual and organized advocacy 
of recommended courses of public action. But does this make it 
necessary to permit psychiatrically ill or handicapped persons to 
organize and direct political parties and pressure groups, or to obtain 
access to public forums in order to propose or try to incite action? 

We face similar problems if we consider the prescribing function. 
Our democratic objective signifies that we are in favor of wide par- 
ticipation. However, are we bound to permit psychiatrically ill and 
handicapped persons to vote in candidate and issue elections? To run 
for an office in a constitutional convention or a legislature? To con- 
tinue in office? 

If we think of the invoking function our democratic goal suggests 
that the door shall be wide open in the recruitment of personnel to 
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acquire the technical skill needed. But is it required of democracies 
that they shall allow psychiatrically ill or handicapped persons to be- 
come policemen and prosecutors? 

The application function includes the final assessment of conduct 
according to the existing code of prescription. Are we committed by 
our democratic goal to permit judges, juries, administrative com- 
missions, and officials in the defense and civil services to include the 
psychiatrically ill and handicapped? 

The appraisal function has to do with the relation between pol- 
icy goal and the steps undertaken up to date to accomplish these 
goals. Appraisals include the examination of legislative and admin- 
istrative measures, for instance, and the assessment of their efficacy. 
Does democratic theory require that we allow the psychiatrically ill 
and handicapped to operate as auditors and inspectors? 

The terminating function puts an end to prescriptions and ar- 
rangements made under their authorization. This function usually has 
fewer specialized organs than the other functions, although many arbi- 
tration, mediation and conciliation agreements provide for special 
machinery. Our question is whether democratic theory requires that 
we permit psychiatrically ill or handicapped individuals to take these 
roles? 

4. 


The foregoing problems relate to various phases of the decision 
process in a given public order context. However, the scope of juris- 
prudential curiosity is in no sense restricted to these decision phases. 
It is necessary to evaluate the degree to which other-than-govern- 
mental activities are carried out in harmony with the overriding goals 
of the community. 

When we look into practices that are regarded as “economic,” for 
example, it is not uncommon to find “bottlenecks” of influence whose 
social consequences are especially important. The leadership of large 
corporations and trade unions, for instance, come in this category. If 
we are to remain consistent with our basic goal must we acquiesce 
when key spots are occupied by psychiatrically ill or handicapped 
persons? 

Corresponding queries are appropriately raised in reference to 
all the remaining value-institution processes in a given social context. 
Such questions have frequently been asked regarding family institu- 
tions: e.g., must believers in private initiative adopt the claim that 
they must approve marital and sexual relationships when psychiatri- 
cally ill and handicapped persons are involved? 

We shall not pursue this tentative inventory further. It has 
served its purpose if it has made our position more definite that juris- 
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prudence has much to learn from the use of psychiatric means of dis- 
covering the presence of psychiatrically ill and handicapped individ- 
uals in various spots throughout the entire context of a given society. 


5. 


Although it is important to discover the facts concerning the dis- 
tribution of psychiatrically ill and handicapped persons throughout 
the decision and other social processes, we are unable to evaluate the 
data until a further set of facts is obtained: Is the presence of a 
psychiatrically ill or handicapped person destructive to him or to 
others? In a word, are the goal values of the public order system 
damaged or threatened? To what extent? In regard to which values 
and practices? 

Consider, for example, the incidence of psychiatric illness or 
handicap at any given section in time in the U.S. among individuals 
over 21 years of age and who now have, or might have, the right of 
access to the electorate in elections for federal and other offices. At 
present we are surprisingly uninformed about aggregate figures, al- 
though rough estimates can be made according to accepted categories 
of illness and defect.° A comprehensive inquiry would ask whether 
psychiatric diagnosis bears any ascertainable relation to the capability 
of individuals to perform a specified minimum of participation in elec- 
tions. By specified minimum we mean a standard that has been laid 
down by public authorities or that is stated by the scientific observer 
for the purpose of narrowing his research and making it most pertinent 
to policy alternatives. 

Creative work in jurisprudence would seek to formulate such 
minimum standards and to obtain research estimates of the impact 
of “psychiatric variables” upon “political participation variables.’”® 
Existing official specifications of minimum level are exceedingly vague, 
and must for the most part be inferred from the qualifications laid 
down for voting or citizenship. But it is possible to set up “hypo- 
thetical standards” by taking into consideration our basic goal of 
human dignity and the practices which are current in a given context. 

Human dignity implies, for example, that individual freedom of 
choice is to receive the fullest opportunity for expression compatible 
with the freedom of choice of others. A key question then is: Do the 
psychiatric variables so modify individual freedom of choice that the 





5 See Leighton, Clausen, & Wilson, Explorations in Social Psychiatry (1957) 
especially Chapter 9 by Gruenberg & Bellin. 

6 A valuable summary of present knowledge is Lane, Political Life: Why People 
Get Involved in Politics (1959) especially Chapter 9, “How Are Unconscious Needs 
Expressed in Politics?” 
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person (or category of persons) is unable to participate as a member 
of the electorate at any specified level of performance? Further, if 
the individual (or category) does participate, what differences does it 
make? For instance, do hospitalization and other therapeutic prac- 
tices operate so effectively that persons are withdrawn from active 
participation with no need of exclusion from voting? In view of the 
size of electorates shall we say that psychiatric variables have not had 
a significant impact upon the electoral outcome, hence can be disre- 
garded? 

The previous queries ask about past and present events as de- 
scribed by dependabie information regarding trends in the magnitude 
of the variables in which we are interested and the weight of these 
variables as they condition one another. (The question about “hos- 
pitalization,” for example, asks about conditioning and also about 
trends. ) 

We must go further and consider future events involving the 
variables with which we are concerned. Assuming that no official 
policies are changed what projections are probable? Will hospital- 
ization, e.g., increase and further diminish any adverse results of 
permitting participation? 

Finally, we ask about alternative policies in regard to the future. 
At what cost in terms of man-hours spent in research and promotional 
activity, or in enforcement, can various policy purposes be obtained 
(such as disqualification of voters with given clinical diagnoses) ? 


6. 

The last question cannot be satisfactorily answered without much 
more detailed policy specification than has been discussed thus far. 
Assuming for the moment that the case has been made for a con- 
siderable degree of destructiveness in the past and (barring policy 
change) in the future, what policy alternatives are to be evaluated 
and in what terms? All policies, past and potential, must be made 
specific in terms of who is authorized to decide what using what pro- 
cedure. More detailed delineation of the “who” calls for the specifica- 
tion of qualifications, modes of selection, and methods of personnel 
management.’ It is also necessary to spell out jurisdiction according 
to the domain, scope and range of values and institutions; and to 
describe procedures according to the strategies available for using the 
base values at the disposal of decision makers. 





7 Concerning the manner of man who becomes a judge in our civilization and the 
interplay of unconscious factors in the judicial process reference can be made to the 
early work of F. Alexander and his lawyer colleague, Staub, The Criminal, The Judge, 
and The Public (1956); and the penetrating observations scattered among the writ- 
ings of the late Judge Jerome Frank. 
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When policy alternatives are defined it is feasible to begin a new 
search of the past for comparable situations and to mobilize methods 
and experts to obtain estimates of future costs and gains in terms of 
all pertinent values. 

z.. 


We may have implied—although we do not desire to pre-judge 
the result—that the careful study of psychiatric variables affecting 
membership in the electorate may lead to the recommendation of “no 
policy change.”’ Such an outcome is much less thinkable if we consider 
the probable result of studying the role of psychiatric factors which 
affect the possible disqualification of legislators, chief executives, de- 
fense officials, civil administrators, judges, and other decision makers 
at other phases of the deciding process. 

Large as these questions are they in nowise exhaust the issues 
within the decision process which jurisprudence can hope to clarify 
in some degree with psychiatric knowledge. Another set of problems 
has to do with the discovery of deviation from the prescribed norms 
of the system of public order and the use of sanctions or corrective 
measures in regard to responsible or threatening deprivers. 

A typical task of judicial tribunals confronted by conflicting 
claims of parties is to decide whether a situation existed or exists in 
which a deviation from community prescriptions occurred. Besides 
inflicting a deprivation upon all who are identified with the prescrip- 
tion, the situation also typically contains persons who claim that they 
suffered loss or were blocked from gain (or were or are threatened 
with such deprivations). The losses or gains may be-in terms of 
wealth, power, respect, well-being, affection, rectitude, enlightenment 
or skill. 

From the standpoint of a jurisprudence of human dignity those 
persons who exercise their freedom of choice to seek the net gains 
which they expect to obtain by taking a chance and violating com- 
munity prescriptions are responsible deviants (deprivers). They are 
liable to the sanctioning measures prescribed by the community since 
they are able to choose or to reject conformity. Primary and sanc- 
tioning prescriptions are laid down by the community as a means of 
influencing the conduct of all who have had at least a standard 
minimum opportunity (and capability) to learn the patterns of the 
value and institutional system which is sought to be protected by the 
legal system. 

Psychiatric knowledge has had an especially strong impact in 
connection with conceptions of responsibility and with procedures by 
which deprivers are sorted out and dealt with. Psychiatric knowledge 
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shows that often, though not invariably, those who are psychiatrically 
ill or handicapped are among the deprivers /argely as a consequence 
of psychiatric variables. To the degree that psychopathological var- 
iables dominate, the individual is acting without freedom of choice 
and cannot be regarded as responsible from the standpoint of a public 
order of human dignity. To the extent that such individuals threaten 
to be deprivers of themselves or others they are corrective problems 
and liable to appropriate measures. Corrective measures aim at re- 
storing or bringing the individual’s freedom of choice to at least the 
minimum level that enables one to participate in the culture of a body 
politic.® 
8. 

It was asserted above that the most important effect of psychiatry 
has been procedural. We emphasized the point that psychiatric var- 
iables vary in degree of impairment of freedom of choice pertaining 
to past or prospective deprivations contrary to public order prescrip- 
tions. Who shall decide? 

The fundamental principle is plain enough: The authorized de- 
cision makers of the legal system. There has, however, been great 
confusion in the procedures whereby the decision makers have brought 
to their attention the factual statements, predictions and forecasts of 
qualified psychiatrists and other specialists. The chief confusion has 
arisen from failure to understand the questions that can be put to 
the psychiatrist without asking him to abandon his role as a physician 
and to infringe upon the role proper to the decision maker, whether 
judge or jury. 

Part of this confusion regarding proper questions comes from 
failure to perceive that the legalistic language to be applied by the 
community decision maker is best applied when it is mot used to inter- 
rogate psychiatrists. Legalistic terminology may employ such expres- 
sions as “insane,” “of unsound mind,” “knowledge of right and 
wrong.” It is not the role of the psychiatrist to use this mode of 
thought or talk; and the judge who couches questions to a psychiatrist 
in these terms, or who allows such terms to be employed in addressing 
a psychiatrist, or in the testimony of psychiatrists, is both confused, 
and confounding confusion. 

The psychiatrist can be helpful to the court if he seeks to make 
clear in his own language, or in the language common to the culture, 
whether an individual is psychiatrically ill or handicapped, or was at a 
specified past time. He can be asked to explain how psychopatholog- 





8 See Lasswell & Donnelly, “The Continuing Debate Over Responsibility: An 
Introduction to Isolating the Condemnation Sanction,” 68 Yale L. J. 869 (1959). 
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ical variables typically affect the conduct of individuals under specified 
types of circumstances. The circumstances referred to can be sug- 
gested by past situations involving the defendant, or by situations in 
which he may possibly be thrown in the future. Psychiatric general- 
izations, like ail scientific generalizations, take the form of “if, then” 
statements of probability. It is not appropriate to ask the psychiatrist 
to make a forecast of how the defendant will act under hypothetical 
conditions—whether, for example, he will attempt to kill himself or 
someone else. The task of estimating the future of specific individuals 
is properly within the sphere of the decision maker who has the ben- 
efit of several sources of information about past incidents and the 
current state of scientific predictions. On the last point—the current 
state of psychiatric generalization—it is always useful to obtain from 
the psychiatrist an estimate of the degree to which, in his judgment, 
there is professional consensus, or a high degree of experimental (or 
other) confirmation. 

In the United States, progress is being made in avoiding the con- 
fusions that arise when incorrect questions are asked or when the 
double language point is overlooked in the phraseology of questions. 
Progress is also occurring in another procedural matter. ‘“Sentenc- 
ing” is often separated from the initial determination of what we here 
call responsibility or, in the case of a non-responsible defendant, of a 
threatening depriver. In the former case sanctioning measures are 


indicated; in the latter, corrective measures. The decision makers, the 
types of relevant testimony, and procedures can wisely vary between 
the two sets of problems. 


9. 


By this time it is perhaps apparent that while psychiatry has 
affected jurisprudential conceptions and methods, this impact is far 
from exhaustive of the possibilities. We have scanned a few problems 
relating to the decision process itself; and there remains the task of 
examining the entire social process for the purpose of ascertaining 
whether the destructive impact of psychopathological variables is suf- 
ficient to justify new community prescriptions. 

The decision process itself bas been far from exhaustively cov- 
ered even by implication. For example, we have had nothing to say 
about the special problems of converting military arenas into civic 
arenas by policies which are chiefly persuasive rather than coercive. 
This is the distinctive problem of public order in the world arena as 
a whole. Psychiatric investigations have abundantly documented the 
point that unconscious predispositions in a group need not dominate 
conduct in a given situation unless certain environmental factors are 
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also present. Personalities not only possess unconscious drives to 
sweep aside all authoritative restraint, they also include such auto- 
matic structures as the “super ego” (conscience), which typically 
operate to hold rebelliousness or active aggression in check. The in- 
ternal checks are dissolved or broken through under crisis conditions 
in which the conscience is “divided against itself,” half supporting and 
half inhibiting the expression of destructive drives. Hence psychiatric 
views of personality confirm in part the traditional wisdom of many 
schools of jurisprudence who see in the perfecting of institutional 
practice the ultimate safeguard against breaches of public order. 
Where the practices are non-existent or vague and contradictory the 
forecast is clear: Under crisis conditions the mounting stress within 
and among participants increases the probability of active coercion. 

This point has been made in detail by Ranyard West for the 
world community as a whole. But a more challenging problem is what 
light psychiatry throws upon the policies to use in seeking to trans- 
form the military into a civic arena. Without pursuing the analysis 
in this place we can at least emphasize the suggestiveness of psy- 
chiatric analysis and procedures for the reduction of tension in in- 
dividuals and groups. We speak of this as the strategy of catharsis. 
There is also the strategy of piecemeal change or reform; and, finally, 
the exceedingly doubtful and dangerous strategy of wholesale or revo- 
lutionary reconstruction, where the difficulties of keeping control of 
events has hitherto proved to be insurmountable. 

This much is very clear: If human beings are to participate in 
the decision process with optimum rationality a level of activation is 
required that is sufficient to sustain attention without allowing stresses 
to accumulate to the point that renders discussion and agreement 
impossible. 

The future effect of psychiatry upon jurisprudence will be greatly 
facilitated by the perfecting of an appraisal function that keeps all 
who share in the decision process informed of the changing distribu- 
tion of psychopathological factors throughout the world arena, to- 
gether with an estimate of the extent to which these factors condition 
destructive effects. In the light of such “trend” and “condition” 
knowledge it will be possible to “project” the future on the assumption 
of no change of policy, and also to evaluate the probable effect of 
alternative policies upon the maximization of the goals of the pre- 
ferred system of public order. 











COMPULSORY MENTAL TREATMENT AND THE 
REQUIREMENTS OF "DUE PROCESS" 


NicHOLAs N. KITTRIE* 







After nearly one hundred years of agitation and at least three Royal 
Commissions, the British Parliament early last year finally prepared 
to act on a brand new Mental Health Bill.’ Meritorious on many 
counts, the bill, nevertheless, was criticized by some legal authorities 
as lacking adequate guarantees of individual rights. Under the bill, a 
person alleged to be mentally ill may be brought to a hospital and 
detained there upon the certificate of two private physicians, there 
being no requirement for a prior court hearing. And unless the patient 
demands and succeeds in getting a review of his case by a special 
review tribunal, such medical-administrative detention may be ex- 
tended indefinitely.” 

Until the very end, the opposition to the bill had hoped that 
Prime Minister Macmillan might call a general election in the Spring, 
in which eventuality Parliament would have been adjourned and all 
business before it would have been discontinued. Or, this failing, it 
was hoped that the meager cells of resistance to the bill would suc- 
ceed in enlisting stronger support. But these speculations did not 
materialize. Thus England, mother of the Magna Carta and the Bill 
of Rights, gave birth to a new law for the compulsory treatment of 
the mentally ill which provides only a vague definition of mental 
illness and permits the commitment of alleged mental patients with- 
out benefit of any judicial determination. Admittedly,-in the hurly- 
burly of the legislative battle the opponents failed to grant the bill its 
full due for endeavoring to remove from mental illness the stigma of 
criminality and public disdain and fear. This the bill most faithfully 
undertook to do. Yet, in the excitement of reform the proponents 
likewise apparently forgot that individual rights have almost as often 
been infringed upon by those professing to do good as by those ad- 
mitting todoevil. / 

The adoption of the bill* is not surprising for it follows a trend 
that has become in recent times increasingly prevalent in Anglo-Amer- 
ican law—a shift from the strict judicial process to more relaxed and 
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* Special Counsel, Antitrust & Monopoly Subcommittee, U.S. Senate; former 
Director, Project on the Rights of the Mentally Ill, American Bar Foundation; Member 
of the Council of State Governments’ Committee on Mental Retardation. 

1 Bill 53, 7 Eliz. 2 (1958). 
2 Bill 53, 7 Eliz. 2, part IV, § 26 (1958). 
3 Mental Health Act, 1959 7 & 8 Eliz. 2, c. 72. 
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less precise quasi-judicial and administrative procedures.‘ This shift, 
carried out in the name of more effective justice and purporting to 
provide more specialized and speedier law, has been apparent not 
only in new areas of social control, such as juvenile delinquency and 
sexual psychopathy, but has also been felt in areas such as compulsory 
mental treatment, which have old standing and strict judicial tradi- 
tions. The shift has been widely endorsed by social reformers as a 
departure from anachronistic legal formalism. But several islands of 
resistance have persisted in arguing that what is referred to as legal 
formalism is in fact an essential guarantee of individual liberties. 
What is an unusual and possibly the most ludicrous feature of this 
trend is that it coincides with a recent reverse trend in Soviet law, 
carried out in the name of greater individual liberty and restoring 
many of the traditional concepts of “due process of law” which were 
originally discarded as bourgeois nonsense.° 

The enactment of the new British Mental Health Bill will un- 
doubtedly give impetus to the American movement for similar reform 
in mental illness law. It is generally conceded that such reform is 
overdue. As long as a hundred years ago it was already claimed by a 
leading psychiatrist that . . . “while so much has been done . . . to pro- 
mote the comfort of the insane . . . we remain perfectly satisfied with 
the wisdom of our predecessors in everything relative to their legal rela- 
tion.” Still, despite the number and complexity of the legal problems 
posed by mental illness, this was until recent years one of the most 
neglected of all legal fields... 

The failure of this field to get its due legal attention can be 
primarily explained by the absence of a moving power behind it. Un- 
fortunately, the “insanity” field was deprived of its most powerful 
lobby through a process of human erosion, in institutions where cure 
was the exception rather than the rule. With the voice of the mentally 
ill themselves muted and their families either too willing to be relieved 
of the burden of care, or too poor, or too eager to conceal the family 
“stigma,” appeals to legislature, the courts and the legal profession 
were rather few. This legal situation, however, appears to have been 
part and parcel of a general pattern of neglect in everything connected 
with mental illness. 

“Though human mental illness is ages old,” says a recent com- 





4 Kadish, “A Case Study in the Signification of Procedural Due Process,” 2 
Western Political Quarterly 93 (1956). 

5 Recent dispatches from Russia in daily and periodical press. Time, January 5, 
1959, p. 32. 

6 Ray, Medical Jurisprudence of Insanity, 1838, as quoted in Zilboorg, “Legal 
Aspects of Psychiatry,” in One Hundred Years of American Psychiatry 547 (1944). 
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mentator, “virtually everything known today about its physical treat- 
ment has been learned in the last twenty years.’’ But with the recent 
growth in medical knowledge and the development of new concepts 
of institutional care—coupled with the ability of chemistry and medi- 
cine, at long last, to offer a glimmer of hope for effective treatment 
and cure—pressures have mounted for a total reappraisal of society’s 
attitude toward mental illness. Since much of this attitude is reflected 
and shaped by the applicable legal framework, special attention has 
been directed to the need for legal reform. Many have criticized the 
law for its unwillingness to change rapidly enough, yet against them 
there have been others who fear that hasty and unwarranted reforms 
may remove the traditional legal safeguards without providing ade- 
quate substitutes. 

Whether adhering to one view or the other, it can be generally 
conceded that the increased knowledge of mental illness and the 
developments in the therapeutic sciences now provide the law with 
the evidence and motives for a reappraisal of its role. This is the 
function of this paper. In undertaking such a reappraisal, we shall 
need to deal not only with the general pattern of the law as it now 
exists and with the social motives and aims underlying such laws, but 
also with the basic constitutional concepts which may determine to 
what extent the reforms instituted in England and on the Continent 
can be undertaken in this country. Of particular interest will be the 
constitutional requirement of “due process,” which incorporates in it 
the sum total of American society’s concept of legal fair play and 
which has come to mean not only the observation of procedural pro- 
priety but also the maintenance of an appropriate balance between 
the public and the individual, the general interests and the special 
ones. 

Mental illness provides a field wherein there exist urgent new 
social needs. An evaluation of the law pertaining to the mentally ill 
thus provides an especially fitting opportunity for the assessment of 
the meaning of “due process” in a changing social order. And what 
is learned here about the flexibility and adaptability of the law could 
probably provide adequate guideposts for application in other areas 
as well. 


THE History oF COMMITMENTS TO MENTAL INSTITUTIONS 


Mental disability is one of the country’s great concerns of the 
day. More than half of all the beds in our hospitals are occupied by 
mental patients, and the economic and human losses due to mental 
illness are immeasurable. Of the approximately 11,400 children born 





7 Martin, “Inside the Asylum,” Sat. Eve. Post, Nov. 10, 1956, p. 130. 
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each day in this country, 340 are mentally deficient. Of every twelve 
children born currently, one, according to recent projections, will at 
some time in his life suffer a mental illness severe enough to require 
hospitalization. There are about 1,500,000 people in the United States 
suffering from mental illness, about the same number of mentally 
deficient people and some 7,500,000 who have some other personality 
disturbance.* 

Not all of those who require mental treatment obtain it, but 
even so the statistics of mental patients are staggering. Over 250,000 
new patients are committed to mental institutions each year—three 
times as many people as are sentenced to state and federal prisons. 
Over one million patients are on the books of the mental institutions 
—more than five times the total prison population. The figures would 
be even higher if the laws providing for the commitment of alcoholics, 
drug addicts and epileptics were more fully utilized. It is estimated 
that there are more than three million excessive users of alcohol in 
this country, a million and a half epileptics and an unknown number 
of drug addicts, most of whom are subject to commitment.’ 

To understand the role and functioning of commitment in Amer- 
ican law we must examine its origins. These we must trace to 17th, 
18th and 19th century economic and social development in England 
and in America. 

The commitment of the mentally ill, in its modern sense, was 
unknown in American law until about the first quarter of the last 
century."° The mentally ill came in contact with various phases of 
the law long before that, but these contacts were either for the pur- 
pose of property protection—as in the case of guardianship—or else 
lacked the combination of compulsion and permanence inherent in 
commitment. The violent mentally ill were then accorded the treat- 
ment applicable to criminals generally, which consisted of detention 
in jails. The non-violent and indigent insane, on the other hand, were 
treated in the same fashion as were all other paupers, by being pro- 
vided with food and shelter. But these practices took no notice of the 
distinctive character of the mentally ill as a class, and it was only 
after mental institutions became prevalent that commitment to them 
finally introduced a system designed especially for the mentally ill. 
This, however, happened only with the increasing state interest in 
public welfare and the advent of the public mental institutions. 





8 American Psychiatric Assoc. & N.A.M.H. Joint Information Service, Fact Sheet 
No. 5, Table 3 (March, 1958). 

9 American Bar Foundation, The Mentally Disabled and the Law, A Draft Report 
of the Project on the Rights of the Mentally Ill 30-35 (1958). 
10 Consult Deutsch, The Mentally Il] in America (2d ed. 1949). 
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Commitment establishes a system of compulsory custody and 
treatment for the mentally ill. It does this through physical control 
and supervision over the person of the mentally ill, which control is 
usually delegated by the state to a public or private institution. This 
control must be distinguished from the power of guardianship. Guardi- 
anship is a much older institution and its major emphasis is upon the 
protection of the proprietary assets of the mentally ill, the protection 
of the personal interests being secondary only. 

The authority of the state over the person of the insane may be 
traced to three different sources. The state as the preserver of the 
peace may exercise its police power in all cases where the public 
peace is disturbed or is being threatened.’ One of the first contacts 
between the law and the mentally ill was therefore in the case of the 
“furiously mad,” those requiring immediate confinement in order to 
stop, or to prevent, acts of violence.’* The right of the state to re- 
strain the violent is given recognition by early statutory enactments, 
but its origin predates legislation, and it is said to be one of the in- 
herent rights of the sovereign.’* Even the Constitution, according to 
many authorities, supposes the pre-existence of the police power."* 
This police power was later modified and incorporated in the com- 
mitment laws, but even today the common law police power may 
serve as authority for the control of the mentally ill when legislation 
is not available. 

A second source for the state authority is the sovereign’s posi- 
tion as parens patriae, the father of the country.’® As parens patriae, 
it was the sovereign’s function to protect the proprietary and personal 
interest of his subjects. “The King,” says a typical commentator, “as 
the political father and guardian of his kingdom, has the protection 
of all his subjects, and of their lands and goods; and he is bound, in 
a more peculiar manner to take care of those who, by reason of their 
imbecility and want of understanding, are incapable of taking care 
of themselves.”"* The guardianship of the legally disabled in England 
was originally a role performed by the feudal lord as the master of 
the manor, but this function was assumed by the King during the 





11 The reference here is to the police power in the strict or narrow sense. In a 
broader sense the term could encompass all state actions. See Freund, Police Power, iii, 
242 (1904). 

12 For one of the first laws of this kind in this country, see New York Laws ch. 
31 (1788). 

13 Eubank v. Richmond 226 U.S. 136 (1921); Drysdale v. Prudden, 195 N.C. 722, 
143 S.E. 530, 536 (1928); 11 Am. Jur. “Insane Persons” § 245. 

14 11 Am. Jur., “Insane Persons” § 245. 

15 Blackstone, Commentaries 427 (1783). 

16 Shelford, The Law Concerning Lunatics 9 (1833). 
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latter part of the 13th century, once the Crown’s position became 
consolidated. Early historians say that the guardianship of incom- 
petents was made into a royal duty in order to end the abuses in- 
herent in the more decentralized earlier arrangements.’’ A more 
critical history of this transfer of duties must not fail to emphasize 
also the political and economic advantages to the Crown resulting 
from it. The assumption of the new function permitted the King not 
only to supervise the management and transfer of the property of the 
insane but also provided him with a source of revenue from the profits 
of the estates under his. guardianship.’* The sovereign’s function as 
parens patriae was later delegated to the Lord Chancellor, and in the 
United States it was inherited by the individual states. From this 
source grew primarily the incompetency and guardianship laws, but 
the theory of parens patriae had its effect also upon commitment 
theory and legislation. 

Of more recent origin is the authority assumed by the state over 
insane persons as members of the “pauper” community. In England 
up to 1600 it was the Church that was responsible for relieving the 
needs of the poor. Due to the Reformation and the economic changes 
of that time the Church was no longer equa! to the task, and the civil 
authorities were forced to assume the responsibility under the Poor 
Law. The destitute insane were thus accorded the same treatment as 
paupers generally and were exposed to the same experiments in public 
care—workhouses, the farming out to contractors, the payment of 
doles and the hiring to farmers.’® The abuses of the system finally 
brought an end to the practices of providing relief outside institu- 
tions, and well-regulated workhouses became the only recognized 
forms of poor care. From these workhouses the public asylum for the 
mentally ill branched out as a specialized institution. The American 
experience was very similar, and only after the middle of the last 
century did the American system of poor relief, based largely on the 
early English Poor Law, move to provide completely separate facili- 
ties for the insane and the feeble-minded. 

The original commitment procedures were extremely informal. 
The 1851 Illinois commitment statute, for example, provided that 
“married women and infants who, in the judgment of the medical 
superintendents of the state asylum at Jacksonville, are evidently 
insane or distracted, may be entered or detained at the request of 
the husband or the guardian of the infant, without the evidence re- 
quired in other cases.”””° 





17 Jd. at 10; 2 Reeves, History of the English Law 307 (1814). 
18 Blackstone, Commentaries 303 (1783). 

19 18 Encyclopaedia Britannica 214 (1943). 

20 Til. Laws 1851, § 10, at p. 96, 98. 
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But the increase in the number of commitments and the absence 
of controls and supervision finally resuited in abuses, and it was as 
a consequence of these abuses that the elaborate procedural details 
of present day commitment were generally adopted. The most famous 
crusader for the tightening of the commitment laws in this country was 
Mrs. Packard, an ex-patient who set out in the 1860’s to stir up 
public concern to make “railroading” to lunatic asylums impossible.” 
Her exposés resulted in the introduction of many of the formal legal 
safeguards of due process into this field, including the right to a hear- 
ing and a jury trial in determining the question of insanity. The new 
laws drew mainly from the early incompetency proceedings and 
criminal law practices, neither of which was especially well suited for 
the new purpose. 

Many, especially psychiatrists and the allied professions, have 
argued over the years that the introduction of these legal formalities 
made treatment less accessible and retarded the development of 
mental health. Others argued that the introduction of legal principles 
into the insanity field was of great importance and that legal guaran- 
tees are necessary whenever society sets out to deprive its members 
of their liberty or property, whether in criminal cases or in others. 

The formal procedures for commitment have existed for about 
a century with few modifications. In recent years, however, there 
have been many attempts at change, and the claim has been often 
repeated that the law has failed to recognize the new needs and the 
better ideas in this area. 


WHo ts SUBJECT TO COMMITMENT? 


In the common law tradition the involuntary restraint and de- 
tention of an insane person was justified as part of the sovereign’s 
police power, but its exercise was limited to situations involving 
danger to persons or property. The jail usually provided the facilities 
necessary for such restraint. With the advent of the public mental 
institution in the middle of the nineteenth century, facilities were 
created not only for ‘short-term restraint but also for long-term com- 
mitments. 

Although no clear, formal departure from the rule that commit- 
ments should be limited to the dangerously insane has ever occurred, 
present commitment policies are much broader. This liberalization 
came into effect almost unnoticed, for at no time have the legal prin- 
ciples underlying it been given appropriate consideration and atten- 
tion. One writer maintains that the liberalized trend was given judicial 





21 Curran, “Hospitalization of the Mentally Ill,” 31 N.C.L. Rev. 274, 276 (1952- 
53). 
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endorsement by Chief Justice Shaw as early as 1845,”* but the cited 
case contains no clear expression of such view.** That this case can 
and need be considered a landmark in the development of commit- 
ment law serves as one more illustration of the scarcity of legal 
thought in this area. 

The broader commitment policy has been evident not only in 
the day-to-day commitment practices but also in the language of the 
law. In many states the commitment laws now accept the patient’s 
“need for treatment” as a condition justifying commitment and do 
not require a showing that there is a likelihood of danger should the 
person remain untreated. Only eleven states any longer use the term 
“dangerous” in describing those who may be committed. A recent 
Pennsylvania statute permits instead the commitment of anyone who 
suffers from a mental illness which “‘. . . lessens the capacity of a person 
to use his customary self-control, judgment and discretion in the con- 
duct of his affairs and social relations.”** The Draft Act for the Hos- 
pitalization of the Mentally Ill** likewise provides for the commit- 
ment of those who are “in need of care or treatment” and lack suf- 
ficient capacity to make responsible decisions regarding admission. 

While most statutes emphasize the protective and curative ele- 
ments for commitment, some have embarked on different directions. 
Massachusetts, for example, apparently makes social nonconformity 
grounds for commitment and provides for the involuntary hospitaliza- 
tion of any person subject to a “character disorder” which renders 
him so deficient in “judgment or emotional control” that he is likely 
to conduct himself in a manner which “clearly violates the estab- 
lished . . . conventions of the community.”** These provisions, which 
are generally recommended by medical circles as a means of reaching 
ill people in early stages, have been viewed with alarm by many. If 
these acts would allow the indeterminate hospitalization of the severe 
“neurotic” against their will, it is said, this cannot rest on the doctrine 
of parens patriae nor can it rest on the public health or police powers 
of the state. It might be related to the public welfare, but it is se- 
riously questioned if the public welfare is sufficiently involved to 
support such deprivation of liberty.27 A number of persons with 
cancer or heart disease do not possess sufficient knowledge of their 





22 Jd. at 274, 291. 

23 Matter of Josiah Oakes, 8 Law Rep. 122 (Mass. 1845). 

24 Pennsylvania Mental Health Act of 1951, § 102 (11). 

25 National Institute of Mental Health, Federal Security Agency, A Draft Act 
Governing Hospitalization of the Mentally Ill, § 9(g)(3) (Public Health Service Pub. 
No. 51, 1952). 

26 Mass. Ann. Laws ch. 123, § 1 (Cum. Supp. 1956). 
27 Curran, supra note 21, at 291. 
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illness to understand that hospitalization would be best for them; or, 
if they have such knowledge, they may still refuse to follow medical 
advice which would prolong their lives or improve their health. Should 
this latter group be treated in the same manner as it is proposed to 
treat the mentally ill? 

Even a limited analysis of the statutes, the practices and mental 
illness statistics indicates that commitment has served as a multi- 
purpose remedy. Commitment has served not only to prevent breaches 
of the peace and harm to persons or property but also to provide 
treatment and attempt recovery, to relieve the family of the need to 
care for a disabled member, and to provide a place for the miscel- 
laneous groups of problematic and maladjusted people that would not 
fit anywhere else.”* The relative importance of these purposes in the 
commitment pattern has not always been the same and has increased 
or decreased with social and technological changes. Obviously little 
consideration was given to the curative aspects of commitment as 
long as the medical arts were helpless in the treatment of mental 
illness. Likewise, changing social conditions and the absence of other 
facilities have tended in recent years to turn commitment and the 
mental institution into a dumping ground for the aged, the senile and 
many unwanted others. A recent report describing the Texas situation 
thus claims that “. . . seventy per cent of all the patients don’t need to 
be in a mental hospital . . . . They could be treated at home, in clinics, 
or other institutions.””® 

Whether custodial, curative or protective, all these commitment 
purposes appear to be worthwhile social aims. But whether, under our 
system of laws, compulsion and legal sanction may be used for the 
accomplishment of these purposes is a question not fully determined. 

In recent years the opposition to liberalized commitment has 
become increasingly vocal. Say they: 

The citizen’s right to his personal behavior and beliefs cannot 

be infringed upon where his behavior injures neither himself or 

others. Social nonconformity is often called mental illness. Hasn’t 

an individual the ‘right to believe, act or seek cures according to 

his own ideas? Hasn’t he the right to refuse medical judgments 

and treatments on the grounds of individual choice?*® 
The medical people, on the other hand, preach preventive medicine 
and argue that to wait until a mentally ill person becomes dangerous 
is to delay improperly the needed treatment. Mental illness, they say, 





28 Belknap, Human Problems of a State Mental Hospital 32 (1956). 

29 Gainfort, “How Texas is Reforming Its Mental Hospitals,” The Reporter, Nov. 
29, 1956, p. 19. 

30 Memorandum submitted by Mrs. Margaret Seeger to the American Bar Founda- 
tion, Feb. 12, 1957. 
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differs from all other illnesses in that it affects the mental processes, 
and it is society’s duty to provide treatment for it because of the ill 
person’s inability to recognize his own need. 

In addition to the constitutional doubts as to the justification for 
compulsory commitment when the purpose is curative only, there is 
also the question of the propriety of such commitments under the 
present hospital conditions. If the theory of curative commitment is 
constitutionally valid, the argument goes, its validity must further 
depend on whether or not the committed persons receive whatever care 
and treatment modern medicine has at its disposal. But present mental 
hospital facilities and staffs are incapable of furnishing adequate 
services to the more serious cases requiring hospitalization because of 
protective considerations. What justification is there for broadening 
the commitment policy to permit compulsory commitment for curative 
purposes when it is known that no treatment would be forthcoming? 


PROCEDURES FOR COMPULSORY TREATMENT 


Although the term “compulsory commitment” would appear to 
imply actual compulsion, it must be stressed that this is not always 
the case. In actuality, all the cases in which the request for hos- 
pitalization does not originate with the patient are considered as in- 
voluntary commitments.*? Involuntary commitment will, therefore, 
signify that there was a lack of volition on the part of the committed 
patient, but it will not necessarily imply that the patient was actively 
opposing the attempt to hospitalize him. The term thus encompasses 
the passive and nonvoluntary entry as well as the one which must be 
accomplished against the will of the patient and despite his resistance. 
This fact must be kept in mind in evaluating the commitment proce- 
dures to determine the adequacy of the protection they provide. The 
traditional symbols of due process, such as notice and hearing, would 
obviously have a different meaning and value for the lucid patient 
actively opposing his commitment than for the passive patient who 
is not fully aware of what is happening. 


Commitment procedures until a century ago were highly in- 
formal, both here and in England. In fact some of the early proce- 
dural requirements were designed not so much to prevent the improper 
commitment of unwilling, innocent people as to keep out paupers 
who were only too willing to seek admission to these publicly sup- 
ported institutions.* 





31 Federal Security Agency, A Draft Act Governing Hospitalization of the Mentally 
Ill, § 5 at 22 (Public Health Service Pub. No. 51, 1952). 

32 Royal Commission on the Law Relating to Mental Illness and Mental Deficiency, 
Report 68 (1957). 
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Once mental institutions became more prevalent and the number 
of admissions increased, more elaborate procedural protections be- 
came a necessity. The new safeguards were primarily for the protec- 
tion of the patient, but they also acted to protect the institutional 
officials against charges of malfeasance and wrongful detention by 
ex-patients.** The developments in commitment legislation during the 
last century have, therefore, tended for the most part to emphasize 
the formalities and technicalities of “due process,” including notice, 
hearing, right to counsel and a jury trial. Only in recent years has 
this trend towards formalism been reversed, and many of the new 
statutes now exhibit a considerable departure from past legal for- 
malities. 

Due to the fact that commitment procedures are a matter for 
state legislation, the development of these procedures has followed 
devious paths throughout the country. Occasionally the states have 
copied the commitment procedures of each other, and in recent years 
the provisions of the Draft Act for the Hospitalization of the Mentally 
Ill (proposed a few years back as a model for state adoption by the 
Federal Security Agency) have been used as a basis for the law in 
some six states.** But generally the unifying influences have been 
few and the commitment procedures have varied widely in the several 
states. These procedures range from those requiring a full-dress 
judicial hearing and determination to those that eliminate the judicial 
determination altogether, permitting it on appeal only. Some states 
may have several of these different procedures at their disposal. 

In spite of the great amount of variation, the procedures for 
compulsory hospitalization may be divided into three major patterns, 
the distinguishing feature being the agency that has final responsibility 
for the determination of the need for commitment and the making of 
the commitment order.** Some thirty-four states require a hearing 
before a judge and the issuance of an order by him before commit- 
ment may be effectuated. In about half of these states the law 
specifically provides for a jury trial, which may be had on the demand 
of the patient or at the discretion of the judge. Although not depart- 
ing from the requirement of a hearing, seven other states provide 
that such hearing be before a special non-judicial tribunal consisting 
of legal and medical experts as well as lay representatives. In fifteen 





33 Deutsch, op. cit. supra note 10, at 423. 

34 National Institute of Mental Health, Federal Security Agency, A Draft Act 
Governing Hospitalization of the Mentally Ill (Public Health Service Pub. No. 51, 
1952). 

35 The following analyses of the commitment procedures are derived from American 
Bar Foundation, The Mentally Disabled and the Law (A Draft Report of the Project 
on the Rights of the Mentally Ill) (1958). 
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states, however, commitment may be effected without a prior hearing 
before an independent tribunal. These states require merely that an 
application for commitment be prepared by a relative or a public 
official, that it be accompanied by a medical certificate, and that these 
be submitted to the hospital authorities at the time the patient is 
presented. On the basis of these documents the mental institution 
may hold the patient indeterminately. The patient will, however, be 
accorded a hearing subsequent to his commitment if he specifically 
requests it. 

Although there is no typical commitment procedure, there are 
certain procedural elements which are present in the majority of the 
commitment laws. Even the more recent procedural innovations which 
permit commitment without a hearing have adopted the preliminary 
steps required in the more formal commitment procedures. The 
general pattern of the commitment procedure can be described as 
follows: proceedings are usually set in motion by a sworn petition of 
relatives, friends, certain officials or any citizen. A certificate by one 
or more physicians stating that the person is mentally ill and in need 
of commitment must accompany the petition. In the states permitting 
commitment without a preliminary hearing the procedure is terminated 
here, and the alleged mentally ill person may be admitted into the 
institution. In the other states the person sought to be committed must 
be notified of the proceedings and usually is required to be present 
at a hearing. In many states the court or the special tribunal appoints 
physicians to examine the alleged patient. This examination is usually 
very informal and is held before the final hearing. In many states 
the person may ask that his case be heard by a jury. Following the 
hearing the judge or the commission is required to make a formal 
order of commitment if the evidence is found to require such action.*® 

Some of the procedural elements mentioned above are present 
in all commitment laws; others, though common in the past, are now 
on their way out. Many of these elements have been continuously 
challenged as “last-ditch stands of archaic legal prerogatives.”*" It 
is essential that a critical present-day evaluation be undertaken to 
determine the need and feasibility of reform. 


“Due Process” GUARANTEES OF INDIVIDUAL RIGHTS 


To enact the new Mental Health Bill the British Parliament had 
but one prerequisite: a majority of votes. Once the necessary third 
reading of the bill was over, its provisions went into effect, unchallenge- 





36 Guttmacher & Weihofen, Psychiatry and the Law 291 (1952). 
37 Kansas Legislative Council, Psychiatric Facilities in Kansas 5 (Publication No. 
143, November 1946). 
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able by either the judiciary or the executive. But the adoption of re- 
forms in American mental illness laws requires not only public and 
legislative support but also conformity with long recognized constitu- 
tional standards of “due process.’”’ True, the original sources for such 
standards as “due process” and “the law of the land” are in the ancient 
and basic documents of English history, but these appear unenforceable 
in their mother country while their judicial interpretation and enforce- 
ment have become a living art in their adopted country. 

It is in the Magna Carta that, on May 10, 1215, the term “law of 
the land” originated. This treaty between King John and the enraged 
upper classes was designed to guarantee that “no freemen shall be 
taken and imprisoned or disseized or exiled or in any way destroyed, 
nor will we go upon him nor send upon him, except by the lawful 
judgment of his peers and by the law of the land.”** 

Since the Magna Carta was merely a personal treaty rather 
than a statute, it required reaffirmation each time a new monarch 
ascended to the throne. Consequently, it became the custom for each 
successive king to reaffirm the previous charters at each political 
crisis. It was in connection with one of these confirmations that 
the phrase “due process of law” first came into being. This occurred 
in 1354 during the reign of Edward III,*® when the King promised in 
the “Statute of Westminister of the Liberties of London” that “no 
man of what estate or condition that he be, shall be put out of Land 
or Tenement, nor taken, nor imprisoned, nor disinherited, nor put to 
Death, without being brought to Answer by due process of the Law.’’** 

The context in which this new phrase is found is strikingly similar 
to that in which the “law of the land” appears in the Magna Carta. 
The natural inference that the phrases “law of the land” and “due 
process of law” were intended to be synonymous is given additional 
weight by a direct reference to that effect in another statute issued 
by the same king nine years later. Some have suggested that originally 
the phrase “law of the land” may have referred to substantive rights, 
while “due process” possibly referred merely to procedure.*? But such 
distinction was not génerally accepted, and the two terms have been 
recognized as interchangeable in American law.** 

The concept of “due process” came to America with the first 





38 Barrington, Magna Carta 239 (1900). 

39 Mott, Due Process of Law 4 (1926). 

40 1 Statutes of the Realm 345. 

41 Statute of 28 Edward III. 

42 Guthrie, Magna Carta and Other Essays 21 (1916). 

43 Twining v. New Jersey, 211 U.S. 78 (1908); Murray v. Hoboken Land and 
Improvement Company, 18 How. (U.S.) 272 (1855); Greene v. Briggs, 1 Curtis (U.S.) 
311 (1852). 
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settlers. In the earliest of the colonization charters the “rights of 
Englishmen” in England were given to the colonists.** The early colo- 
nists, although not trained lawyers and often somewhat hazy on legal 
matters, were nevertheless concerned with individual rights, and many 
of their first documents of government incorporated references to “due 
process.”’* 

In the declarations of rights drawn up by the colonists in the 
war constitutions, considerable attention was given to the listing of 
individual liberties. But it was only in the fifth amendment to the 
federal constitution in 1791 that the first use was made of the phrase 
“due process of law” in an American constitution. As first adopted, 
the federal constitution contained no article guaranteeing the citizens 
of the new union the rights of “due process of law,” and this produced 
numerous objections to the document. Indeed, seven of the notifying 
states proposed amendments covering this defect.“* To meet this 
objection the First Congress passed in 1789 twelve proposals for 
amendment and of these ten were properly ratified by the end of 1791. 

To aid in the evaluation of this protection, reference should also 
be made to the context of the provision. It should be noted that the 
article in which it appears deals generally with the subject of criminal 
procedure and that the “due process” provision, which guarantees 
that no person shall “be deprived of life, liberty, or property without 
due process of law,” comes immediately after the protections against 
double jeopardy and forced self-incrimination. 

Despite the efforts by the proponents of federal power to give 
it a broader interpretation, the fifth amendment was limited in its 
applicability, by judicial interpretation, to the federal government. 
Consequently, it was supplemented after the Civil War with the 
fourteenth amendment, which was designed to protect the loyal citi- 
zens in the southern states as well as the recently freed men against 
state rather than federal abuse. The fourteenth amendment, ratified 
in 1868, is much less criminally oriented and provides in part that “no 
state shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without due process 





44 The Patents of Elizabeth to Gilbert and Raleigh. WHazeltine, “Influence of 
Magna Carta on American Development,” in Malden, Magna Carta, Commemoration 
Essays 187 (1917). 

45 One of the first official acts of the Colony at Plymouth, in 1621, declared that 
“justice should be impartially and promptly administered with trial by jury, and that 
no person should suffer in life, limb, liberty, good name, or estate, but by due process 
of law.” Stevens, the Sources of the Constitution 208 (1894). 
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of law; nor deny to any person within its jurisdiction the equal pro- 
tection of the laws.” 

Since the adoption of the fourteenth amendment, “due process” 
protections also became an indispensable part of the state constitu- 
tions. While before the adoption of the fifth amendment, only eight 
of the thirteen states had an equivalent of a “due process” clause, 
every one of the new constitutions framed since the close of the Civil 
War contains this phrase.*7 Thus, even if the fourteenth amendment 
were now repealed, but a small portion of the people of the United 
States would be without this protection against state and federal 
tyranny. The chief value of the fourteenth amendment remains, how- 
ever, in the fact that by giving the federal courts jurisdiction it insures 
a more uniform interpretation of these constitutional guarantees. 

Now, what exactly does the “due process” protection require, 
and how does this relate to the new trends in compulsory hospitaliza- 
tion laws? For an answer we must go into the court cases and legal 
commentaries that have dealt with this topic over the years. Here 
one discovers a great divergence between English and American law. 
In England the protections of the Magna Carta have been used 
primarily to curb abuses of the executive and judicial branches. 
Originating as a protection against a lawless monarchy, “due process” 
never quite gained enough strength to impose its standards upon the 
legislative power. Several attempts were made in this direction. Sir 
Edward Coke, in particular, had strived to establish the principle 
of judicial control over Parliament. The Levellers had placed the 
basic constitutional rights far above ordinary statutes. Cromwell is 
said to have had somewhat similar ideas.** Likewise, Lock’s discus- 
sions of the limitations on the legislative process were certainly con- 
trary to the idea of judicial impotence.*® 

Yet, the main trend was away from the acceptance of judicial 
review. If there remained any question as to the limits of the legisla- 
tive power, Blackstone, who came in 1765, through his commentaries 
and great influence set for all times the principle that Parliament was 
omnipotent.’ Thus, in practicality the overriding authority of the 
Magna Carta became a matter of legislative self-restraint rather than 
judicial review. 

Different was the story in America. Quite early it was argued 
and established here that the application of “due process” was not 
limited to the administration of the penal code but extended equally 





47 Mott, Due Process of Law 20 (1928). 
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to private civil suits. In an old Maryland case involving the owner- 
ship of land—these being some of the most bitterly fought cases at 
that time—one of the ablest of colonial lawyers, Daniel Dulany, suc- 
cessfully argued that due process required notice and hearing before 
land claims could be settled.* 

Even prior to that the principle had been recognized that the 
protections of the Magna Carta were intended not only against ad- 
ministrative and judicial abuse, but against legislative tyranny as 
well. During the middle of the 17th century, a series of acts was 
enacted in Virginia which ran the whole way from an incidental regu- 
lation of the practice of law to the absolute prohibition of the profes- 
sion. When the most drastic of these acts was sent to the governor 
for his approval, he returned it with the comment that he would agree 
to it insofar as it was “agreeable to Magna Carta.””** This appears to 
be the first instance on record in which an exercise of the police power 
in the colonies was questioned as being contrary to the “law of the 
land.” 

Yet the tremendous power inherent in the constitutional protec- 
tions of individual rights was not generally recognized for a long 
time. In fact the first constitutional drafters believed that such 
guarantees were intended merely as limitations on royal power and 
meant little under a representative government. But once enacted, 
the “due process” requirements of the fifth and fourteenth amend- 
ments, as well as those of the state constitutions, turned out to be 
sleeping giants. At first, some legal authorities took the position that 
this guarantee was designed only to protect the criminal from arbi- 
trary prosecution and imprisonment. This soon changed, and by the 
time Cooley published his Constitutional Limitations in 1868, the 
country was preparing to admit that “due process” imposed limitations 
upon all branches of government and required, furthermore, that they 
all cooperate to secure to the individual the basic legal protections 
required by the settled maxims of the law.’ At the turn of the 
century, “due process” was well recognized, not merely as a protec- 
tion against procedural abuse but as an effective limitation against 
improper legislative extension of the police power. Ever since, “due 
process” protections have been increasingly resorted to in both state 
and federal courts. 

It may be well to survey briefly the general procedural scope of 
“due process,” as interpreted by the courts, before we undertake to 
determine what requirements it imposes on the substance and pro- 
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cedures of compulsory commitment. Although in the beginning there 
was considerable thought, which was endorsed by Supreme Court 
dicta, that “due process” secured a trial by jury,™* this view was soon 
modified. The paring down of the broad original dicta to meet 
numerous situations in which a jury trial was an unnecessary hardship 
has been a continuing process ever since.» About the middle of the 
last century it was recognized that if the determination is not criminal 
in nature, a jury trial was not a constitutional requisite.°* This 
principle was held applicable over the years in the cases of arrest and 
confinement of diseased persons, paupers, inebriates and delinquent 
children.** 

Subsequently, it was thought that if a jury trial was not essential, 
a regular trial before some judicial body was a constitutional neces- 
sity.’ This test of “due process” did not prove completely satisfactory 
either. It soon became evident that there were certain kinds of de- 
cisions which could not properly be made by a regular judicial body. 
Consequently, the courts, after searching through the history of com- 
mon law decisions, concluded that “due process” is not necessarily 
“judicial process.’”®® Then the courts developed the doctrine of notice 
and hearing as essential prerequisites of legal propriety. This doc- 
trine, that substantial rights could not be impaired without an oppor- 
tunity being given to the defendant to present his case, was adopted 
by the United States Supreme Court and became generally accepted 
as a procedural necessity. But even this criterion was later found 
to be too strict for universal application. Over the years exceptions 
to the rule were upheld in tax assessment cases, where general notice 
and a hearing at some stage of the proceeding were considered suffi- 
cient, and in a great number of other quasi-judicial and quasi-legisla- 
tive determinations.” 





54 Bank of Columbia v. Okeley, 4 Wheat. (U.S.) 235, 244 (1918) ; Greene v. Briggs, 
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Searching for a flexible standard of “due process” that would be 
applicable in all cases, the courts subsequently produced yet another 
formula. This one defined “due process” as conformity to the pro- 
cedures existing in the English common law before the revolution. 
If the common law was to be the test by which statutes were to be 
judged, the courts could easily determine the legality of new legisla- 
tion by the simple expedient of looking backward to the usage in 
England prior to independence and judging the validity of all pro- 
cedures by this yardstick. But this common law test tended to force 
upon courts the colonial procedural form “like a straight jacket.” 
Looking for a means of procedural reform without a drastic departure 
from the past, the constitutional scholars, led by Judge Cooley, 
developed the notion that the requirement of adherence to common 
law had reference to the principles of the common law, not its specific 
form. Consequently, a new line of judicial thought developed re- 
garding procedural guarantees. The key-note of the new attitude 
was struck in 1884 in the case of Hurtado v. California,® in which 
the court declared that an indictment by a grand jury was not a 
constitutional necessity if the accused is given substantially the same 
protection as was accorded him by the old common law method. 

Hurtado opened the way for a new approach. The concept of 
“due process” that developed in the years that followed was suffi- 
ciently flexible to meet a great variety of changing needs for which 
the old mechanisms were no longer adequate. With the increasing 
role of federal and state government in regulating the nation’s moral, 
social and economic life and the emergence of numerous quasi-judicial 
and quasi-administrative bodies, the courts were beginning to look 
to the inherent elements of justice in any determination of rights, 
rather than to the form of the proceeding.** The newer attitude of 
the United States Supreme Court toward the meaning and require- 
ments of “due process” can be summarized by the words of Justice 
Roberts, speaking for the majority in Betts v. Brady.® In his opinion 
he clearly explains that the due process of law clause of the fourteenth 
amendment 


. . . formulates a concept less rigid and more fluid than envisaged 
in the other specific and particular provisions of the Bill of Rights. 
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Its application is less a matter of rule. Asserted denial is to be 
tested by an appraisal of the totality of the facts in a given case.®* 
A few years later Justice Burton gave even fuller recognition to the 
fundamental fairness requirement of due process, rather than the 
insistence of any set formula. Speaking in Bute v. Jilinois,® Justice 
Burton said: 
This due process is not an equivalent for the process of the federal 
courts or for the process of any particular state. It has reference 
rather to a standard of process that may cover many varieties of 
processes that are expressive of differing combinations of historical 
or modern, local or other judicial standards, provided they do not 
conflict with the ‘fundamental principles of liberty and justice 
which lie at the base of our civil and political institutions.’ 


“DuE PRocEss” AND COMMITMENT REFORM 


The criticism of the present structure and operation of the com- 
pulsory hospitalization laws can be summarized in four major objec- 
tions: (1) that the commitment procedures resemble criminal pro- 
ceedings and have an unfortunate traumatic effect upon the patient; 
(2) that the taint of criminality that attaches to commitment is 
partially responsible for the adverse public attitude toward mental 
illness, its treatment and needs; (3) that the medical question of 
hospitalization is improperly delegated to judicial officers who are 
either not sufficiently informed or else too busy to discharge this func- 
tion appropriately; and (4) that present admission procedures are 
cumbersome and discourage speedy and early treatment. 

To eliminate these objections one of two lines of reform may be 
undertaken. The first, patterned along the features of the new English 
Mental Health Bill, would make admission completely informal, 
would do away with most procedural prerequisites for commitment, 
and would eliminate the need for a prior judicial or administrative 
determination. The commitment authority in this case would be 
fully delegated to the admitting medical specialists. A less drastic 
reform formula, which would still answer most present criticisms, 
has been devised by several American states and has its best expres- 
sion in the draft act prepared several years ago by the Federal 
Security Agency.”' This formula modifies markedly the trappings of 
the commitment procedures, such as notice and presence, yet does not 
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totally abolish the independent pre-hospitalization hearing. How 
extensive a reform will our constitutional guarantees permit? 

Whether or not the giving of notice to the alleged mentally ill 
person of the proceedings initiated for his commitment is a con- 
stitutional requisite has never been fully determined.” In about 
one-third of the states providing for judicial commitment, no provision 
is made by statute for notice to the patient. Most of the other statutes 
make notice mandatory. In practice the great majority of states re- 
quire that the patient be notified. A few states provide that notice 
is to be dispensed with if it is asserted that it will be injurious to 
the patient’s medical condition, in which case substituted notice will 
suffice. Sixteen states, furthermore, require that notice of the pro- 
ceedings are to be given to the relatives of the ill person and four 
require notice to the guardian. The statutes do not usually specify 
how much time before the hearing such notice is to be given; but the 
value of notice is almost completely lost if twenty-four hour notice 
is to be considered sufficient, which is the case in some states. 

Numerous psychiatrists have decried the traumatic effect of per- 
sonal notice on a person who is mentally ill.”* Legal papers, they say, 
only produce anxiety and confusion in a sick mind. Such notice, it is 
further said, is not only medically harmful but often also completely 
useless in protecting the rights of the individual. These arguments 
have received the support of some leading legal writers who feel 
that “. . . where the person is mentally incapable of understanding 
the nature of the proceeding or of preparing therefore, or is so de- 
ranged that notice would do him harm, the purpose of protecting his 
interest can be more effectively accomplished in some other way than 
by serving him with legal papers.”’* 

In answer to the humanitarian plea for the abolishing of notice, 
it has been said that the traumatic effect of such notice could not 
possibly be any worse than the trauma produced when one suddenly 
finds himself detained in a mental institution without any prior 
notification. Answering the argument that such notice would be in- 
effective, it has been asked how we could pre-judge the alleged ill 
person before the hearing and decide that he is too deranged to benefit 
by it. Said the Kansas Court: 





72 Porter v. Ritch, 70 Conn. 235, 39 Atl. 169 (1898); Olsen v. MacFeely, 202 Ga. 
146, 42 S.E.2d 366 (1947); Georgia National Bank v. Liberty National Bank, 180 Ga. 
4, 177 S.E. 803 (1934); Maxwell v. Maxwell, 189 Ia. 7, 177 N.W. 541 (1902); Re 
Masters, 216 Minn. 553, 13 N.W.2d 487 (1944); Brayman v. Grant, 130 App. Div. 242, 
114 N.Y. Supp. 336 (1909). 

73 Group for the Advancement of Psychiatry Report, Commitment Procedure 2 
(No. 4, April 4, 1949). 

74 Guttmacher & Weihofen, op. cit. supra note 36, at 295. 
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It will not do to say that it is useless to serve notice upon an 
insane person; that it would avail nothing because of his inability 
to take advantage of it. His sanity is the very thing to be tried.”® 


Although the question of notice has never been fully resolved, it 
is highly questionable whether notice could be abolished altogether 
without affecting the validity of the commitment procedures.”* On 
the other hand, the practice of substituted notice, to the patient’s 
family or guardian, has been used in this country since the beginning 
of the nineteenth century, and many of the writers feel that its pro- 
visions are constitutional.”7 But it is possibly only in cases where it 
is established to the satisfaction of the court that personal notice will 
be improper or dangerous to the alleged patient that substituted 
notice would satisfy the requirements of “due process.” 

Since the legislative extension, last century, of the “due process” 
requirements to commitment, it has been recognized that the alleged 
mentally ill person is entitled to a hearing and is required to be 
present at it."* But there has been much opposition to these practices 
recently from both medical and non-medical circles. It has been 
claimed that 

. .. the enforcement of this “right” may do more harm than good. 

In many cases of mental illness . . . the patient is already suffer- 

ing from the feeling that people dislike him and from delusions of 

persecution. Requiring him to sit in a courtroom and listen to 

his trusted physician and his nearest and dearest relatives testify 

to the facts regarding his mental condition is likely to confirm his 

worst suspicions. The result may be dangerous to them as well as 

injurious to him.*® 
In general the same arguments have been made against the re- 
quirement of a hearing as are made against notice. 

Admission to mental hospitals, it has been frequently urged, 
should resemble the informal admission procedure of general hospitals. 
The psychiatric profession and others believe that admission is pri- 
marily a medical question and that an emphasis on judicial requisites, 
such as notice, a formal hearing and the presence of the person to be 
committed, is likely to produce traumatic and harmful experiences 
for the patients. The most satisfactory commitment law, say they, 
is one that changes the criminally-tainted judicial commitment pro- 





75 In re Welman, 3 Kan. App. 100, 103, 45 Pac. 276 (1896). 

76 Curran, op. cit. supra note 21, at 281. 

77 Comment, 36 Ill. L. Rev. 747 (1942); Comment, 47 Nw. U.L. Rev. 100 (1952) ; 
50 Yale L.J. 1178, 1194 (1947). 

78 In re Lambert, 134 Cal. 626, 66 Pac. 851 (1901) ; Appeal of Sleeper, 147 Me. 302, 
84 A.2d 115 (1952); Ex parte Allen, 82 Vt. 365, 73 Atl. 1078 (1909). 

79 Guttmacher & Weihofen, op. cit. supra note 36, at 298. 
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ceeding into an administrative function, performed more speedily and 
effectively by qualified medical experts. Commitments without a prior 
hearing have consequently spread in many states. 


Recently there has been increasing legal and popular opposition 
to such summary commitments. “Any person, before he is com- 
mitted to a mental hospital, or otherwise deprived of his liberty,” say 
the opponents, “should be served with notice and given a full oppor- 
tunity to be heard.”® It has also been emphasized recently that the 
decision as to compulsory commitment is not a medical decision but 
essentially a social one. Therefore, it must be based on a social criterion, 
with medical experts giving evidence but with the decision being made 
by a judicial officer as “a representative of society deputed for the 
purpose.’*' If no judicial hearing is provided for, we are warned, 
commitment will be based on an exclusively medicai criterion and will 
be subject to no social check whatsoever. Considerable weight was 
added recently to the movement against summary commitments by 
a decision of the Missouri supreme court than an involuntary patient 
may be held without a hearing only during an emergency.** However, 
if an emergency does not exist or the hospitalization extends beyond 
the emergency, a hearing becomes a constitutional requisite. 


Whether or not insistence on the traditional formalities of “due 
process” is the most effective method for the protection of those 
charged with mental illness is a difficult question. Possibly this is an 
area where new and unorthodox methods provide better protection 
than hurried, though legally correct, judicial hearing. It is uncertain 
how much of a departure from traditional “due process” would be 
allowed under our legal system, but many interesting proposals for 
change have been made. It has been argued, for example, that ob- 
servational detention, which would permit a careful diagnosis of the 
patient, should always precede regular indeterminate commitment. 
Likewise, the suggestions have been made that the cases of committed 
patients should be automatically reviewed at regular intervals; that 
a central state agency should be made responsible for the review of 
all new commitments to guarantee conformity with the law; that 
regular inspections should be undertaken of mental institutions; and 
that legal counsel be provided to all patients who seek it. 


In drafting the blueprints for reform, the call is frequently made 





80 72 Reports of the American Bar Association 295 (1947). 


81 National Council for Civil Liberties, Submissions to the Minister of Health on 
Recommendations of the Royal Commission on the Law Relating to Mental Illness and 
Mental Deficiency 5 (1957). 


82 Missouri ex rel. Fuller v. Mullinas, 364 Mo. 858, 269 S.W.2d 72 (1954). 
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for a system “. . . containing more of the elements of a scientific 
determination, with as little resort to adversary process as possible.”** 
Such an arrangement would require that decisions on commitment be 
made by administrative experts and be based upon impartial investi- 
gations of the individual and his surroundings. The most effective 
procedural safeguard, supposedly, would not be notice and presence 
of the person being confined but a requirement that the investigation 
be exhaustive, searching out all relevant facts, and that those making 
the investigation be properly qualified. This is a plea for the rule 
of experts, rather than judges, which has been heard recently in other 
legal fields and which will have to be answered generally and beyond 
the mere boundaries of the commitment law. 


CONCLUSION 


The recent trends for the reformation of the nation’s mental 
institutions and their transformation from custodial storehouses to 
therapeutic centers requires parallel modifications in the applicable 
laws. In undertaking to reform the law, careful attention must be 
given to the fundamental requirements of the constitutional guaran- 
tees of individual rights. “Due process” of law, required by the 
fifth and fourteenth amendments to the federal constitution as well 
as by most state constitutions, provides protection not merely against 
procedural impropriety but also against substantative abuse through 
the unreasonable extension of the police power. 

Most of the recent court cases and legal commentaries which 
have dealt with the propriety of the new legislative enactments in this 
area have usually concerned themselves with the procedural rather 
than the substantative phases of the reform. Yet possibly it is the 
latter that proposes the most serious infringement upon the “due 
process” protection. It is highly questionable whether compulsory 
treatment can be properly extended to unwilling mental patients who 
remain rational and who do not pose a “clear” and “present” danger 
to social order and safety. Although the need of early treatment, 
before the patient becomes a source of danger, is recognized, such 
treatment should be accomplished through the encouragement of 
voluntary hospitalization rather than through compulsory process. 

The constitutional requirements of “due process” should not 
pose serious difficulties for the adoption of the needed procedural 
reform of the mental treatment laws. Admission to mental institutions 
in England and in America throughout the colonial period was ex- 
tremely informal. If conformity with “due process” is to be deter- 





83 Note, “Three Controversial Aspects of New Illinois Mental Health Legislation,” 
47 N» ULL. Rev. 100 (1952-53). 
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mined by the procedures that existed under the common law, then 
the existing procedural complex is certainly superfluous. Most of 
the present, stringent requirements, originating in the Sixties and 
Seventies of the last century, are the products of an overzealous 
campaign against abuses, both fancied and real. But the present 
transformation and opening-up of mental institutions will provide the 
patient better protection. The best protection for the patient’s rights is 
now afforded not so much through insistence on legal formalities as 
through the changing character of institutional care. 

At the same time, the recent history of commitment cases indi- 
cates that our courts may be unwilling to do away altogether with the 
right to an independent hearing before a patient is committed for 
an indeterminate period. Thus, while a reform completely abolishing 
the pre-commitment hearing, as undertaken in Britain, is unlikely in 
this country, less extreme modifications are possible. Mental treat- 
ment laws are motivated by a social philosophy totally different from 
that which produces the criminal law in that they seek to benefit the 
individual rather than punish him. Consequentiy, a more liberal 
attitude toward procedural protections would be in order in the case 
of the commitment laws. It would appear that the historical flexibility 
of the concept of “‘due process,” as well as the recent emphasis upon 
substantial justice rather than procedural dogmatism, should permit 
the adoption of less rigid legal procedures that will continue to 
protect individual liberties while making admission to institutions less 
cumbersome and less traumatic. Under such new procedures it would 
be well to concern ourselves less with the procedural niceties of the 
commitment process and devote more attention to the protection of 
patient rights after admission—to the end that they receive early 
treatment, that their cases be constantly reviewed and that they be 
speedily discharged. 














TORT LIABILITY OF THE MENTALLY ILL AND 
MENTALLY DEFICIENT 


WiL11AmM J. CurRRAN* 


A great amount of attention has been given in our courts and 
legal literature to the criminal responsibility of persons suffering from 
mental disease. There has been very little examination of the tort 
responsibility of such persons. This paper is presented as an examina- 
tion of the existing case law in this field with a critique of that law 
based on an analysis of modern psychiatric classifications of mental 
illness and mental deficiency. 


THE ExXIsTING LAW 


According to the text-book’ and law-review” commentators and 
annotators’ it is becoming settled law in the common law jurisdictions* 
of the United States that insane persons are fully responsible for 
their torts with the possible exception of those actions requiring a 
special intent or malice. This development is sustained in an almost 
unbroken, though sparse and often badly reported, line of cases since 
early in the Nineteenth Century. It is also statutory law in five 
states.° 

For many years the clear trend of the cases was resisted by 
the commentators who thought the decisions violative of the fault 
principle in tort law. This group dominated in the early drafts of 
the Restatement of Torts. In the sections on intentional torts, the 
problem of the mentally ill actor is ignored. In negligence, the key 
section concerns the standard of the reasonable man. As adopted in 





* Professor of Legal Medicine and Director, Law-Medicine Research Institute, 
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1 Prosser, Torts 791 (2d ed. 1955). 

2 Ague, “The Liability of Insane Persons in Tort Actions,” 60 Dick. L. Rev. 211 
(1955); Wilkinson, “Mental Incompetency as a Defense te Tort Liability,” 17 Rocky 
Mt. L. Rev. 38 (1944). 

8 Note, 34 Cornell L.Q. 274 (1948); Annot., $1 A.L.R. 833 (1927); 89 A.L.R. 476 
(1934); 28 Am. Jur., “Insane and Other Incompetent Persons” §§ 93-101; 44 C.J.S., 
“Insane Persons,” §§ 122-126. 

4 Louisiana follows the Civil Law rule of no liability. See Yancey v. Maestri, 155 
So. 509 (La. App. 1934). The decision contains a full discussion of question and cites 
very adequately the foreign law on the subject. 

5 Cal. Civil Code § 41 (1954); Mont. Rev. Code tit. 64, § 113 (1947); N.D. Rev. 
Code tit. 14, § 1003, tit. 38, § 0308 (1943); Okla. Stat. Ann. tit. 15, §§ 25, 26 (1951); 
S.D. Comp. Laws §§ 30.0804-5 (1939). 

® See particularly Bohlen, “Liability of Infants and Insane Persons,” 23 Mich. L. 
Rev. 9 (1924) ; Hornblower, “Insanity and the Law of Negligence,” 5 Col. L. Rev. 278 
(1905) ; Ames, “Law and Morals,” 22 Harv. L. Rev. 97 (1908). 
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1934, section 283 read: “Unless the actor is a child or an insane 
person, the standard of conduct to which he must conform to avoid 
being negligent is that of a reasonable man under like circumstances.” 
At the very end of the comments to this section the reporters added 
a caveat: “The Institute expresses no opinion as to whether insane per- 
sons are required to conform to the standard of behavior which society 
demands of sane persons for the protection of the interests of others.” 
This, of course, was a polite method of saying that the reporters hoped 
that the cases would turn toward non-liability. This method was 
used by the Institute in other areas. In 1948, however, with very 
few additional cases having been decided, the Restatement reporters 
admitted defeat. In the 1948 supplement, section 283 was amended 
to make it clear that insane persons are responsible for their negligent 
conduct. The bulk of the citations in Professor Eldredge’s explana- 
tion for the change involve intentional torts. He cites only one new 
negligence case and that a municipal court decision in New York.’ 
The reporter concludes by reasoning that if these jurisdictions would 
hold the insane for intentional torts, they “would not hesitate to hold 
an insane person for causing the same harm unintentionally.””* 

Elsewhere in the Restatement there are only two provisions 
dealing with the subject. In section 289, it is held that inferior intel- 
ligence (unless the actor is a minor or “possibly unless he is insane”’) 
will not excuse a person from the requirement of exercising the in- 
telligence of a reasonable man in the negligence standard. As regards 
intentional torts, no direct statements are made, but in the section 
on general capacity it is asserted that the actor may be excused if he 
does not possess a “particular state of mind” required for the tort. 
As examples, the reporter cites the fact that no specific intent is re- 
quired for trespass to land while an intent to imprison is required for 
false imprisonment. It should be noted, however, that the section ends 
with a sentence calling attention to the fact that, at the time, the 
Restatement took no position in regard to the negligence responsibility 
of the insane. 

Since nearly all of the American cases have denied a defense of 
insanity, the courts have been very laconic in expressing what they 
mean by the term insanity or in describing what specific psychiatric 
evidence was presented by the defendant. Many of the opinions in- 
volve the court’s sustaining of a demurrer to a defense of insanity 
raised in the pleadings.® Others concern defendants who have already 





7 Sforza v. Green Bus Lines, Inc., 150 Misc. 180, 268 N.Y.S. 446 (1934). 

8 Restatement, Torts § 283 (Supp. 1948). 

9 Feld v. Borodofski, 87 Miss. 727, 40 So. 816 (1906); Bollinger v. Rader, 153 
N.C. 488, 69 S.E. 497 (1910) ; Jewell v. Colby, 66 N.H. 399, 24 Atl. 902 (1890); 
Becker v. Becker, 207 Misc. 17, 138 N.Y.S.2d 397 (1954). 
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been adjudged insane by a criminal court’® or as a result of commit- 
ment to a mental hospital.” 

Why have the courts been so unanimous in denying the defense 
of insanity in tort cases? The reasons were very well expressed in 
the earliest cases and have not been improved upon in later opinions.’* 
The theories would seem to be four in number: 

(1) Tort law, unlike criminal law, is predicated on compensating 
for harm done, not inflicting punishment. It looks to the act of the 
defendant and its resultant harm, not to guilty intent. 

(2) As between the insane actor who caused the harm and his 
innocent victim, the tort law looks with favor on the victim. It will 
require that the insane person compensate the victim from his available 
estate rather than allow the loss to fall wholly on the victim. 

(3) The imposing of liability on insane persons will encourage 
custodians and guardians of the insane to prevent their wards from 
inflicting harm on others. 

(4) Were a rule of non-responsibility for the insane to be 
adopted, it could be used as a fraudulent defense since the absence 
of mental illness may be difficult to prove. 

Prosser has listed another possible reason for the courts’ position 
against non-liability: “an unexpressed fear of introducing into the 
law of torts the confusion and unsatisfactory tests attending proof of 
insanity in criminal cases.”** 

It should be noted that the reasons as above listed apply to all 
types of torts without exception. This circumstance, plus the broad 
language of the Restatement, will present some difficulties in applica- 
tion as we examine the case law in the separate causes of action. 


Intentional Torts 


As indicated earlier, it seems well settled that insane persons will 
be held liable for the less sophisticated intentional torts such as 





10 Phillips’ Committee v. Ward, 241 Ky. 25, 43 S.W.2d 331 (1931); Shapiro v. 
Tchernowitz, 3 Misc.2d 617, 155 N.Y.S.2d 1011 (1956); Guardianship of Meyer, 218 
Wis. 381, 261 N.W. 211 (1935). See also Parke v. Dennard, 218 Ala. 209, 118 So. 396 
(1928). 

11 The bulk of all of the cases involving mentally ill defendants are in this category. 
See, for example Young v. Young, 141 Ky. 76, 132 S.W. 155 (1910); Van Vooren v. 
Cook, 273 App. Div. 88, 75 N.Y¥.S.2d 362 (1947); Sforza v. Green Bus Lines, Inc., 150 
Misc. 180, 268 N.Y.S. 446 (1934); Sweeney v. Carter, 24 Tenn. App. 6, 137 S.W.2d 
892 (1939) ; Shedrick v. Lathrop, 106 Vt. 311, 172 Atl. 630 (1934). 

12 See particularly McIntyre v. Sholty, 121 Ill. 660, 13 N.E.2d 239 (1887); Morse 
v. Crawford, 17 Vt. 499 (1845). 

13 Prosser, Torts 792 (2d ed. 1955). 
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trespass to land,’* conversion,’® and assault and battery.’® In false 
imprisonment there is only one decision, an 1848 New York case,"’ 
which holds liability. 

In assault and battery we find a fairly strong line of cases, the 
largest for any one tort. All but one of the cases are very simply 
written and in broad lines they merely assert that insane persons are 
responsible for their torts. Up to 1959, the leading cases were McGuire 
v. Almy’™® and Van Vooren v. Cook.® Both involved batteries on 
persons attending severely mentally ill patients. In McGuire the 
plaintiff was a nurse attending a patient confined to a sick room at 
home, while in Van Vooren the plaintiff was a ward attendant in a 
mental hospital. In 1959, however, a district court of appeals in 
California had occasion for the first time to apply its code provision 
in regard to mentally ill tortfeasors. Section 41 of the Civil Code 
reads, “A minor, or person of unsound mind, of whatever degree, is 
civilly liable for a wrong done by him, but is not liable in exemplary 
damages unless at the time of the act he was capable of knowing that 
it was wrongful.” The court, in Mullen v. Bruce,” had before it an 
alcoholic patient who, in delirium tremens, assaulted a nurse who was 
trying to prevent the patient from leaving the sanatarium. In con- 
sidering the case before him, Justice Griffen referred to the above code 
provision and a recent California case** which held a four-year-old 
child for battery. He then cited McGuire v. Almy, supra, the Massa- 
chusetts case which is very similar in its facts and which holds lia- 
bility. Justice Griffen then concluded, 





14 Amick v. O’Hara, 6 Blackf. 258 (Ind. 1843); Cross v. Kent, 32 Md. 581 (1870) 
(“idiot or insane person”) ; Mutual Fire Ins. Co. v. Showalter, 3 Pa. Super. 452 (1897) ; 
Cathcart v. Matthews, 105 S.C. 329, 89 S.E. 1021 (1916); Im re Guardianship of 
Meyer, 218 Wis. 381, 261 N.W. 211 (1935) (the facts are not clear on whether the 
defendant’s act of setting fire to the plaintiff’s property was intentional or negligent; 
ccmmentators seem to list the case as involving an intentional burning). 

15 Morse v. Crawford, 17 Vt. 499 (1845). See also William v. Careron, 26 Barb. 
Ch. 172 (N.Y. 1857). 

16 Mullen v. Bruce, 168 Cal. App. 2d 494, 335 P.2d 945 (1959) ; Chesapeake & O. Ry. 
Co. v. Francisco, 149 Ky. 307, 148 S.W. 46 (1912); McGuire v. Almy, 297 Mass. 323, 
8 N.E.2d 760 (1937); Feld v. Borodofski, 87 Miss. 727, 40 So. 816 (1906); Gibson v. 
Pollack, 179 Mo. App. 188, 166 S.W. 874 (1914) ; Van Vooren v. Cook, 273 App. Div. 88, 
75 N.Y.S.2d 362 (1947); Kusah v. McCorkle, 100 Wash. 318, 170 Pac. 1023 (1918). See 
also Sauer v. Sack, 34 Ga. App. 748, 131 S.E. 98 (1925) (the defendant claimed to 
suffer from “epileptic or other like attacks”; court treated defense as that of insanity 
and denied defense). 

17 Krom v. Schoonmaker, 3 Barb. 647 (N.Y. 1848) (mentally ill justice of the 
peace brought plaintiff before him on invalid criminal complaint). 

18 297 Mass. 323, 8 N.E.2d 760 (1937). 

19 273 App. Div. 88, 75 N.Y.S.2d 362 (1947). 

20 168 Cal. App. 2d 494, 335 P.2d 945 (1959). 

21 Ellis v. D’Angelo, 116 Cal. App.2d 310, 253 P.2d 675 (1953). 
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There seems to be no apparent distinction between such a person 

[an insane person] and a four-year-old child insofar as it bears on 

the question here involved. . . . An infant is liable for his torts 

even though he lacks the mental development and capacity to 

recognize the wrongfulness of his conduct so long as he has the 
mental capacity to have the state of mind necessary to the com- 
mission of the particular tort with which he is charged.”* 
In regard to the case before him, the judge asserted, “Whether 
the defendant had sufficient capacity to intend the violent conduct 
essential to the commission of battery was a factual question for the 
trial judge.”** 

In its essential characteristics, the Mullen case is in accord with 
the other decisions in this area. It does hold liability. However, it 
requires a factual examination of an intent, even so general an intent 
as that to commit “violent conduct.” It makes the standard for 
mentally ill persons the same as that for infants, an interpretation of 
the Civil Code which is not required by its language. Through such 
an analogy, some mentally ill persons could be held not responsible 
for battery—or other torts—as long as they did not “intend” their 
conduct, or, did not have the required “capacity.” And yet, the Civil 
Code says insane persons are responsible for their torts no matter 
what the “degree” of unsoundness of their minds. 

It is understandable that Justice Griffen should fall into applying 
to the insane the same test as is applied to infants. The first evidence 
of this inclination is found in a 1924 article by Professor Bohlen en- 
titled Liability in Tort of Infants and Insane Persons.** The law 
which Bohlen deals with does not treat the two types of defendants 
in the same manner. He does, however, argue that the courts should 
treat them the same way and should apply a fault principle to them, 
thus discharging some of each group from responsibility for their 
torts. Later, Prosser in his text opens a discussion of insanity with 
the statement: “Lunatics usually are classed with infants, and are 
held liable for their torts.”*° The case authorities cited by Dean Prosser 
in this section do not make this classification. 

Continuing with the subject of intentional torts, a series of cases”* 





22 Mullen v. Bruce, 168 Cal. App. 2d 494, 335 P.2d 945, 947-948 (1959). 

23 Mullen v. Bruce, supra note 22, at 497, 335 P.2d at 947. 

24 23 Mich. L. Rev. 9 (1924). 

25 Prosser, Torts 791 (2d ed. 1955). 

26 McIntyre v. Sholty, 121 Ill. 660, 13 N.E.2d 239 (1887); Roberts v. Hays, 284 
Ill. App. 275, 1 N.E.2d 711 (1936); Seals v. Snow, 123 Kan. 88, 254 P. 348 (1927); 
Phillips’ Committee v. Ward, 241 Ky. 25, 43 S.W.2d 331 (1931); Young v. Young, 141 
Ky. 76, 132 S.W. 155 (1910); Jewell v. Colby, 66 N.H. 399, 24 Atl. 902 (1890); Bol- 
linger v. Rader, 153 N.C. 488, 69 S.E. 497 (1910); Shapiro v. Tchernowitz, 3 Misc. 2d 
617, 155 N.Y.S.2d 1011 (1956); Eliot v. Sternberg, 61 N.Y.S.2d 73 (1946); Ross v. 
York, 233 S.W.2d 347 (Tex. C.A. 1950). 
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involving wrongful death actions as a result of intentional killings 
provides our next strongest line of authority from the courts. Without 
exception, all of these cases hold the insane defendant liable for 
compensatory damages. A number of the cases concern defendants 
previously discharged from criminal homicide by reason of their 
insanity,?’ or defendants who were confined to mental hospitals after 
the killings.** In Bollinger v. Rader®® the defendant had been con- 
fined to a mental hospital and was discharged as “safe” by the hos- 
pital. Shortly after his release he shot and killed the plaintiff’s in- 
testate. In Young v. Young,” two police officers were sent to the 
home of the defendant to arrest him as insane and, apparently, to 
deliver him to a mental hospital. When they tried to seize him, the 
defendant shot and killed one of the officers. 

In one of the most interesting cases in the field, Parke v. Den- 
nard,** the Alabama court held a mentally ill person (a paranoid 
personality) for damages under the Alabama wrongful death act 
which measures recovery only on a punitive basis. The defendant 
had earlier been discharged of criminal liability for the same killing 
by reason of insanity. In the trial of the civil case, the defendant 
again pleaded his insanity and presented expert testimony that he was 
suffering from paranoia. Paranoia is a psychosis, a severe mental 
disease warranting confinement to a mental hospital. The defendant 
was so committed after the criminal trial. In that hospital he came 
under the care of two psychiatrists. These psychiatrists testified for 
the plaintiff at the civil trial and gave it as their opinion that the 
defendant was “a paranoid personality, but not a paranoiac, and that 
while defendant was ‘eccentric and cranky’ he was not suffering from 
a mental disease when he entered the state institution.’”** They as- 
serted that in their opinion the defendant was not suffering from a 
mental disease when he committed the homicide. In answer to ques- 
tions based on the M’Naghten Rules, the psychiatrists answered that 
“such a [paranoid] personality has sufficient will power to refrain 
from doing wrong if he so desired, and that he had sufficient mentality 
to know that it was wrong to do the particular act in question.”** On 
this evidence, the appellate court refused to upset the verdict of 
$20,000 as granted below. 


27 Phillips’ Committee v. Ward and Shapiro v. Tchernowitz, supra note 26. See 
also Parke v. Dennard, 218 Ala. 209, 118 So. 396 (1928). 

28 Young v. Young; Jewell v. Colby; Bollinger v. Rader; Ross v. York, all cited 
supra note 26. 

29 153 N.C. 488, 69 S.E. 497 (1910). 
30 141 Ky. 76, 132 S.W. 155 (1910). 
31 218 Ala. 209, 118 So. 396 (1928). 
32 Parke v. Dennard, supra note 31, at 213, 118 So. at 400. 
33 Jd. at 214, 118 So. at 400. 
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The Alabama decision is not out of line with the other decisions 
discussed in this section. The court clearly admitted that were the 
defendant found insane (or, in this case, suffering from paranoia), it 
would be a valid defense to the civil action because such persons are 
not liable for punitive damages. However, the plaintiff’s evidence 
was enough to sustain a finding that the defendant was not suffering 
from “a mental disease” and was therefore wholly liable. Today, 
these same lines are drawn in psychiatry bewteen paranoia and para- 
noid personalities, but psychiatrists might be less apt to refuse to 
classify the latter as a mental disease. 


Misrepresentation 


I have found only three decisions* under American common law 
involving insane persons and the tort of misrepresentation. Only 
two of them are authoritatively presented and they are in conflict. 
The most recent decision occurred in the Supreme Court of Kings 
County, New York City, in 1954. In Becker v. Becker® the plaintiff 
sued her husband for “fraud and deceit” in representing before their 
marriage that he was not suffering from any serious ailments when ac- 
tually he was then visiting a psychiatrist in treatment for “a mental 
illness known as schizophrenia.”** The defendant moved for judgment 
on the pleadings. Judge Brenner granted the motion and dismissed the 
complaint, finding that on the basis of the complaint the defendant 
was incapable of fraud and thus not responsible in tort. For the 
proposition that an incompetent (which, it seems, Judge Brenner 
considered the same as insanity) is incapable of deception the court 
cited two cases, Chaddock v. Chaddock*" and Williams v. Hays.** 
The Chaddock case is almost the same as Becker on its facts, but 
the wife was seeking and received an annulment of the marriage, an 
entirely different issue. The Williams case is a negligence action hold- 
ing that insane persons are responsible for their torts. It contains 
dicta that such persons may not be responsible for torts in which 
malice is required such as defamation and malicious prosecution. 
Misrepresentation is mot mentioned by the court as an exception to 
the general rule of liability. 

The other case in this area is Spaulding v. Harvey,®® an 1891 
Indiana decision. Here, two mentally ill persons under guardianship 





34 Ragan v. Cox, 210 Ark. 152, 194 S.W.2d 681 (1946); Spaulding v. Harvey, 129 
Ind. 106, 28 N.E. 322 (1891); Becker v. Becker, 207 Misc. 17, 138 N.Y.S.2d 397 (1954). 

35 Becker v. Becker, supra note 34. 

36 Jd. at 19, 138 N.Y.S.2d at 399. 

37 130 Misc. 900, 226 N.Y.S. 152 (1928). 

38 143 N.Y. 442, 38 N.E. 449 (1894). 

39 129 Ind. 106, 28 N.E. 322 (1891). 
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fraudulently induced the plaintiffs to execute a mortgage by telling 
them that they had been discharged from the guardianship as being 
mentally competent. The court held the mortgage void, since it was 
made while the defendants were under guardianship, but asserted: 
“One may, however, be so weak intellectually as to be incapable of 
managing his estate, and thus be legally subjected to guardianship, 
and still be capable of perpetrating a fraud.”*® This pronouncement 
about mental capacity was not followed by citations to authority, 
either legal or psychiatric. 

The only other case which can be cited in this field is Ragan v. 
Cox*' wherein the defendant was charged with fraudulently inducing 
a 12-year-old girl to marry him. In a rather uncertain manner, it 
might be said that the defendant submitted some lay testimony that 
he, a fifty-two-year-old man, was of low intelligence. The Arkansas 
court interpreted this as an insanity defense and dismissed it, asserting 
broadly the usual proposition that insane persons are liable for their 
torts. 

On the basis of the above decisions we certainly cannot assert 
an American common law rule of responsibility of the insane for 
misrepresentation. The cases are too few, they are in conflict, and 
they do not present any well-developed theory of liability or non- 
liability. 

Any proper analysis of the responsibility of the mentally ill in 
this area would require an examination of the still-developing bases 
of liability for the tort as a whole. Misrepresentation first arose as 
the intentional tort of deceit.*? It required “scienter,” or, an intent to 
deceive. Looked at more deeply, scienter means a lack of belief in 
the truth of the representation made. At present, however, many 
states impose liability for negligent misrepresentation, and some hold 
strict liability without fault for certain types of false statements.** 
An application of responsibility to mentally ill persons would depend, 
therefore, on which basis of liability was applied. Only on a firm ap- 
plication of the requirements of intentional deceit would there seem 
any opportunity for avoidance of responsibility. 


Defamation 


The alleged insanity of the defendant has been used in defamation 
cases in two ways to the advantage of the defendant. The first is to 
apply it in mitigation of damages by showing that since the com- 





40 Spaulding v. Harvey, supra, note 39, at 108, 28 N.E. at 324. 

41 210 Ark. 152, 194 S.W.2d 681 (1946). 

42 Pasley v. Freeman, 3 Term. Rep. 51 (1789); 1 Street, Foundations of Legal 
Liability 375 (1906). 
43 Prosser, Torts 541-549 (2d ed. 1955). 
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munity was aware of the defendant’s mental illness and therefore 
did not believe him, the defendant’s reputation was not injured. This 
method has been successful in at least four cases of slander.** 

The second area where a defendant may use a defense of insanity 
is, of course, in regard to liability itself. There is dicta in some of the 
earliest cases,*° some recent cases,*® and in many of the text books*’ 
that an insane person is not liable for defamation because of the re- 
quirement of “malice” in the tort. Dictum in an 1898 lower court 
decision** in New York dismissed this theory as applicable only in 
cases where a qualified privilege is available to the defendant. How- 
ever, it can be asserted that two cases, the only reasonably clear 
opinions in this field, do hold the existence of insane delusions a 
defense to a slander action. The Kentucky court in 1904 discharged 
an insane person after quoting from Cooley and others, but in its 
specific holding asserted 

. . . in order to defeat a recovery in a case like the one at bar 

upon the ground of insanity, it should satisfactorily appear from 

the evidence that at the time of speaking the defamatory words 

the person uttering them was either totally deranged, or laboring 

under an insane delusion on the subject to which the words 

related.*® 
Under a similar rule, a Virginia court in 1817 granted an injunction 
to prevent a slander action where the defendant was insane “on the 
subject to which the defamatory words were related,” though it also 
said, “. . . his mind was sound in other respects.”*° The judges who 
wrote these two decisions could have known little of “modern psy- 
chiatry,” but they laid down remarkably sound theories of mental 
illness. 
Alienation of Affections 


The action of alienation of affections is often said to require 
a specific intent or malice. A Tennessee court would seem to have 





44 Wilson v. Walt, 138 Kan. 205, 25 P.2d 343 (1933) (local notoriety of insanity 
of defamer can mitigate damages to such a degree as to eliminate cause of action) ; 
Irvine v. Gibson, 117 Ky.’ 306, 77 S.W. 1106 (1904); Dickinson v. Barber, 9 Mass. 225 
(1812); Bryant v. Jackson, 6 Humph. 199 (Tenn. 1845). See also Yeates v. Reed, 4 
Blackf. 463 (Ind. 1838) (insanity of defendant can be received in excuse or mitigation 
of damages according to circumstances of the case). 

45 McIntyre v. Sholty, 121 Ill. 660, 13 N.E. 239 (1887); Feld v. Borodofski, 87 
Miss. 727, 40 So. 816 (1906) ; Williams v. Hays, 143 N.Y. 442, 38 N.E. 449 (1894). 

46 Eliot v. Sternberg, 61 N.Y.S.2d 73 (1946); In re Guardianship of Myers, 218 
Wis. 381, 261 N.W. 211 (1935). 

47 Cooley, Torts 192-193 (Haggard, ed. 1932) ; Prosser, Torts 792-793 (2d ed. 1955). 

48 Ulrich v. New York Press Co., 23 Misc. 168, 50 N.Y.S. 788 (1898) (case does not 
involve an insanity defense). 

49 Irvine v. Gibson, 117 Ky. 306, 320, 77 S.W. 1106, 1108 (1904). 

50 Horner v. Marshall’s Adm’x, 5 Munf. 466, 477 (Va. 1817). 
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required a showing that a person of unsound mind be capable of 
having malice or improper motives toward the defendant in order 
to be held liable for the tort.”’ In the only other case in this area, the 
Vermont supreme court in 1934 denied a defense of insanity to an 
action of alienation of affections with the familiar statement that 
insane persons are responsible for their torts.°* The authority for 
their finding is an 1845 Vermont decision holding an insane person 
for conversion.** 
Negligence 

There are presently only two reported American cases™ involv- 
ing the responsibility in negligence of insane persons. Both are from 
the same jurisdiction. They hold liability with the blanket rationale 
that insane persons are responsible for their torts. No distinction 
is drawn between the rule of liability for negligence and that for any 
other tort. 

We have seen earlier that the Restatement has always taken 
the position that mentally deficient persons will be held to the objective 
standard of reasonableness in negligence law. Since the 1948 amend- 
ments it also takes the position that insane persons are responsible 
for their torts.°* It was the Sforza case,’ a lower court decision in 
New York City, which was cited by Professor Eldredge as the only 
new case in point holding liability at the time of the amendment. It 
is noteworthy that the Sforza case should have occasioned the change 
in the Restatement. In that case it is alleged that a bus driver for 
the defendant company “suddenly became insane and apparently 
lost control of the bus’®* which struck a parked vehicle and 
injured the plaintiff. The driver was immediately committed to a 
mental hospital and was still a patient at the time of the trial. The 
insanity of the driver was alleged as a defense to the negligence action. 





51 Sweeney v. Carter, 24 Tenn. App. 6, 137 S.W.2d 892 (1939). 

52 Shedrick v. Lathrop, 106 Vt. 311, 172 Atl. 630 (1934). 

53 Morse v. Crawford, 17 Vt. 499 (1845). 

54 Williams v. Hays, 143 N.Y. 442, 38 N.E. 449 (1894), 157 N.Y. 541, 52 N.E. 539 
(1899) ; Sforza v. Green Bus Lines, Inc., 150 Misc. 180, 268 N.Y.S. 446 (1934). Williams 
v. Hays involves a sea captain whose ship ran aground. The captain had been on the 
bridge continuously for some days and was in a state of exhaustion and/or mental 
disorder when the ship was in distress. The court dismissed mental illness as a defense 
in a negligence action. The reasoning in the case is unclear and uncertain. As Wilkinson 
said, “The reported opinions involving this controversy indicate that Williams v. Hays 
is filled with the drama of the sea, but is not very enlightening as to the law of the 
land.” Op. cit. supra, Note 2, at 43. 

55 Restatement, Torts § 289 (1934), p. 2 supra. 

56 Id. § 283 (Supp. 1948), p. 1 supra. 

57 Sforza v. Green Bus Lines, Inc., 150 Misc. 180, 268 N.Y.S. 446 (1934). 

58 Jd. at 180, 268 N.Y'S. at 446. 
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Judge Pette indicates that “defendants suggest that the insanity 
may have been produced by a state of mind on the part of [the driver ] 
induced by his wife’s expectant motherhood that morning.”®® It would 
seem that at trial evidence was submitted of “unusual and irra- 
tional acts of the driver at the time of and immediately following the 
accident.” 

Judge Pette dismissed the defense of insanity as not available in 
an action of negligence. He cited Williams v. Hays*' as authority 
for this position in New York law and he refused to recognize any 
distinction between non-feasance and misfeasance for the purposes 
of this defense. He indicated his agreement with the policy reasons 
for holding insane persons for their torts as expressed in McIntyre v. 
Sholty. 

The difficulty presented by the Sforza case is not in its result. 
It is similar to nearly all of the other cases reviewed in this article 
in its treatment of the legal and psychiatric issues involved in the 
case, i.e., it gives us only a very sketchy picture of what was actually 
wrong with the bus driver, and it dismisses the defense of insanity 
just about as summarily as other opinions. However, unlike most of 
the other cases, it involves sudden mental illness resulting in a general 
loss of control by the defendant. Up to the moment of the accident 
the defendant was apparently acting normally and was functioning 
quite well in society—driving a bus. Had the driver had any other 
kind of illness without warning at the wheel, he would not have been 
liable for the injuries caused. It would then have been classed as an 
unavoidable accident. For example, had he sustained a heart attack,®* 
cerebral hemorrhage,®™ an epileptic seizure,” gone blind,®* or sud- 
denly fallen asleep,*’ or otherwise fainted or become unconscious, 
he would have been excused. What are the distinctions between these 
cases and sudden mental illness? The policy reasons for holding in- 





59 Jd. at 181, 268 N.Y.S. at 447. 

60 Jd. at 181, 268 N.Y.S. at 447. 

61 Supra note 54. | 

62 121 Ill. 660, 13 N.E.2d 239 (1887). 

63 Weldon Tool Co. v. Kelley, 81 Ohio App. 427, 76 N.E.2d 629 (1947). 

64 Keller v. Wonn, 140 W. Va. 860, 87 S.E.2d 453 (1955). 

65 Moore v. Capital Transit Co., 226 F.2d 57 (D.C. Cir. 1955); Wishone v. Yellow 
Cab Co., 20 Tenn. App. 229, 97 S.W.2d 452 (1936). 

66 Livandais v. Block, 13 La. App. 345, 127 So. 129 (1930) (dictum). 

67 Bushnell v. Bushnell, 103 Conn. 583, 131 Atl. 432 (1925); Kaplan v. Kaplan, 
213 Iowa 646, 239 N.W. 682 (1931); Steele v. Lackey, 107 Vt. 192, 177 Atl. 309 (1935). 

68 Cohen v. Petty, 65 F.2d 820 (D.C. Cir. 1933); Ford v. Carew & English, 89 
Cal. App. 2d 199, 200 P.2d 828 (1948); Armstrong v. Cook, 250 Mich. 180, 229 N.W. 
433 (1930); Harrington v. H. D. Lee Mercantile Co., 97 Mont. 40, 33 P.2d 553 (1934) ; 
Slattery v. Haley, Ont. L.R. 52, 95, 3 D.L.R. 156 (1923). 
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sane persons for their torts are not as weighty in a sudden illness case 
as in a situation where a confirmed mental patient commits a tort. 

It must be admitted, however, that proof problems are more 
difficult in sudden mental illness cases than where the defendant 
alleges and offers proof of a more continuous mental disturbance. 

By deciding the case as it did, the New York court does provide 
us with authority for the position that no matter how sudden the 
onset of the mental disease, it is no defense to a tort action. It is 
unfortunate that neither in its facts nor in its reasoning does the case 
give us any help in defining what the law means by insanity in the 
law of torts. 


Contributory Negligence 


We might also examine here the existing cases on the legal 
standard for the contributory negligence of mentally ill or mentally 
deficient plaintiffs. In their recent text, Harper and James assert; 
“Probably a subjective standard will be applied in determining the 
contributory negligence of insane plaintiffs.”®* As authority for this 
proposition the authors cite five cases. Four involve “plaintiffs of low 
intelligence””’ while the other involves an 88-year-old man whose 
“mental powers have been blunted with age.”"' Three of the cases” 
on mental deficiency require that the plaintiff be virtually ‘devoid 
of intelligence” to the extent he be unable to apprehend danger before 
the objective standard is relaxed. The remaining case, which allows 
a subjective test generally where the plaintiff is below normal intelli- 
gence, is a federal common law decision of 1911.7* The authors do 
not cite any contrary decisions. 

I have been able to find two contrary cases imposing the objective 
standard for contributory negligence. One involves mental illness 
(manic-depressive psychosis) ,“* and the other involves mental de- 
ficiency.** The manic-depressive plaintiff was driving an automobile. 
The Washington court held that all drivers must exercise reasonable 





69 2 Harper & James, Torts § 16.8 (1956). 

70 Seattle Elec. Co. v. Hovden, 190 Fed. 7 (9th Cir. 1911), affirming Hovden v. 
Seattle Elec. Co., 180 Fed. 487 (C.C.W.D. Wash. 1910); Worthington v. Mencer, 96 
Ala. 310, 11 So. 72 (1892); Riesbeck Drug Co. v. Wray, 3 Ind. App. 467, 39 N.E.2d 
776 (1942) ; Zajaczkowski v. State, 189 Misc. 299, 71 N.Y.S.2d 261 (1947). 

71 Johnson v. St. Paul City Ry. & Co., 67 Minn. 260, 69 N.W. 900 (1887). 

72 Riesbeck Drug Co. v. Wray and Worthington v. Mencer, supra note 70, spe- 
cifically so state, and Zajaczkowski v. State, supra note 70, a case involving a six-year- 
old Mongoloid whese mental age was 2%, holds so in effect, apparently applying the 
subjective standard of infant actors. 

73 Seattle Elec. Co. v. Hovden, supra note 70. 
74 Criez v. Sunset Motor Co., 123 Wash. 604, 213 Pac. 7 (1923). 
75 Deisenreiter v. Kraus-Merkel Malting Co., 97 Wis. 279, 72 N.W. 735 (1897). 
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care in operation of vehicles for the safety of all highway users. The 
court carefully limits its holding to automobile operators. 

The Restatement” “expresses no opinion” on whether or not an 
insane person will be tested objectively or subjectively on contributory 
negligence. 

A COMMENTARY ON THE LAW 


In the preceding sections of this paper the existing case law on 
the tort liability of persons with mental disease has been examined. 
There are, I believe, some striking features to it which might be 
summarized here: 


(1) The courts are treating nearly all torts alike in denying a 
defense of mental disease. 

(2) The reasons for holding liability are policy matters having 
little to do with theory of the different torts or an analysis of mental 
diseases. 

(3) There has been almost no attempt to define what is meant 
by “insanity” in tort cases. 

(4) There are surprisingly few cases in American law in which 
an insanity defense has been raised. 


The characteristics indicated above are to a great extent inter- 
locked as a rationale in the individual decisions we have examined. 
The fact that the reasons for holding liability apply equally to all 
torts leads the courts to ignore distinctions in the required elements 
of the torts. Since they deny the defense rather summarily, they do 
not feel the need to analyze or define “insanity.” Yet, it seems to 
me that if the mumber of cases increase, our modern courts under 
the pressure of better-presented and better-argued defenses may be 
forced to entertain at least an examination of the distinctions drawn 
above. 

In the criminal law, a consistent theory of responsibility can be 
maintained. The theories of responsibility in torts, however, are too 
divergent to allow such a practice to be easily maintained. To il- 
lustrate this point,/it seems to me that on the case law previously 
examined the most significant developments have been in defamation 
and negligence. In defamation, two important cases” have allowed 
a defense of insanity where the defamatory remarks were the result 
of deluded thinking. This same theory could be applied to other torts 
such as malicious prosecution and abuse of civil process where the de- 
fendants act under paranoid delusions. 

In the negligence cases, we see an application of the current 





76 Restatement, Torts § 464, caveat (1934). 
77 Irvine v. Gibson, supra note 49; Horner v. Marshall’s Adm’x, supra note 50. 
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trend to treat all torts alike in regard to the defense of mental disease. 
Professor Eldredge in the Restatement, as indicated earlier, thought 
that the courts which had held liability for intentional torts “would 
not hesitate”’* to hold liability for negligence. This seems to be on 
the theory that negligence is a lesser tort and liability is more easily 
established. On the contrary, it seems to me a clear extension of the 
theory of responsibility. To hold an insane person, i.e., mentally ill or 
mentally deficient, for an intentional tort, a court can examine the 
rudiments of his conduct, uncontrolled though it may be. To impose 
liability for negligence, however, the court must blindly apply the 
objective reasonable man standard. To apply the latter is in effect 
strict liability upon the mentally ill and mentally deficient imposed 
without examination of the circumstances of the act. If this be the 
case, I wonder why the courts bother to use common law cause of 
action labels such as “battery,” “conversion,” or “defamation” where 
the defendant is mentally ill or mentally deficient? Only where there 
is no liability for the same act if done negligently would there be any 
need to examine the essential requirements of intentional torts. 

The last two characteristics listed above concerning the existing 
case law may not seem related. I wonder, however, if the absence of 
definitions of “insanity” for the purpose of tort liability is not influ- 
enced by the small number of cases decided and on the selective 
nature of those cases. A large proportion of this otherwise small 
number of decided cases have concerned defendants already adjudged 
insane or defendants who were committed to mental hospitals at the 
time of the act or at the time of the trial. The fact of this prior 
determination of mental disease made it largely unnecessary, it was 
thought, for the tort court to go into the question. Also, on the reverse 
side of the coin, these cases are an indication of the great hesitency 
of defendants and defense attorneys to raise the defense of insanity 
in tort litigation unless the fact of the defendant’s mental illness is 
thrust upon them, or upon the court, by other circumstances. This 
hesitancy by the defense to use the excuse of insanity may be due 
not only to the opinion that such a defense is futile, but to the fact 
that (a) mental illness often goes undetected in such situations, (b) if 
it does exist, it may be difficult to prove, and (c) the use of such a 
defense, even if successful, may hold relatively worse social conse- 
quences for the defendant than paying a tort verdict. 

If the above considerations have any merit, then they are a 
manifestation of a continued lack of understanding and even continued 
fear of mental illness in our society. A proper examination of the 
problems of tort liability for the mentally ill and mentally deficient 





78 Restatement, Torts § 283, p. 655 (Supp. 1948). 
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may therefore be influenced as much by an analysis of the psychiatric 
classifications of mental illness in relation to tortious conduct as by 
any further arguments about the theories of liability. In the remainder 
of this paper, I would like to offer such an analysis. 


Mental Deficiency 


We might start our examination with the basic distinction be- 
tween mental illness and mental deficiency. Some of the case law” 
has lumped the two under “insanity.” By mental deficiency we mean 
an abnormally low level of intelligence according to the age of the 
individual. It is caused by an arrested or imperfect development in 
the brain itself usually congenital in origin, but sometimes the result 
of disease or trauma. The degree of mental deficiency can be meas- 
ured fairly accurately by intelligence quotient tests and is roughly 
graded severe, moderate, or mild.*° Severely or moderately deficient 
persons are apt to be institutionalized or otherwise only remotely in 
contact with community life.*? Many of the mildly deficient or persons 
of borderline intelligence may, however, be able to function in every- 
day life if heavy demands and responsibilities are not placed on them. 
Functioning in such a way, their low intelligence is often unrecognized. 
Such persons are amenable to basic social controls and moral stand- 
ards. They can control their conduct. The law usually deals with 
them as normal persons and this seems a quite sensible approach. 

It would seem likely that any defense of mental deficiency in 
a tort action would be limited to the lower levels of the categories of 
deficiency. Even in these situations, however, I would guess that 
the judges would be reluctant to draw lines of liability and non-liability 
based on rigid 1.Q. levels.8? They would fall back on traditional con- 
cepts such as “capacity” and “intent” and would ask the expert wit- 
nesses to testify in these terms. For mental deficiency, at least, the 
result would be a test somewhat similar to that used for minors. An 





79 See, e.g., Ragan v. Cox, 210 Ark. 152, 194 S.W.2d 681 (1946); Cross v. Kent, 
32 Md. 581 (1870). See also Sauers v. Sack, 34 Ga. App. 748, 131 S.W. 98 (1925), 
which treats epilepsy as insanity. Seals v. Snow, 123 Kan. 88, 254 P. 348 (1927), 
probably also involved an epileptic defendant. 

80 Intelligence quotients below 50 are graded severe; moderate from 50-70; mild 
from 70-85. American Psychiatric Association, Diagnostic and Statistical Manual of 
Mental Disorders 23 (1952); Ewalt, Strecker & Ebaugh, Practical Clinical Psychiatry 
153 (8th ed. 1957). 

81 See cases cited in note 71, supra. 

82 Psychiatrists would seem to agree that the categories of mental deficiency should 
not be firmly drawn. For individual patients close to the lines in each category “the 
groupings will vary with the immediate condition of the patient, as well as the skill 
and training of the examiner.” Diagnostic and Statistical Manual, op. cit. supra note 


80 at 10. 
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argument along these lines has more chance of success and, I believe, 
greater psychiatric validity, than the older plea to extend the sub- 
jective test for minors to all “insane persons.” 


Mental Iliness 


The term mental illness or mental disorder is used in psychiatry 
to identify a large number of diseases which affect the mental pro- 
cesses and behavior of the individual. The diseases can be classified 
according to severity with the most serious being called “psychoses.”’ 
Much less severe and disabling are the neuroses and personality 
disorders. 


Psychoses 


The severe mental diseases known as psychoses correspond 
roughly to what a layman calls insanity. The bulk of the population 
of our mental hospitals suffer from these diseases. 

Psychoses may be organic or non-organic. The organic psychoses 
are associated with or caused by malfunction in the brain itself.* 
Short-term organic psychoses may be caused by a toxic reaction from 
drugs, poisons, or alcohol. Permanent brain damage causing organic 
psychoses may be due to congenital factors, disease, or trauma. Per- 
sons with organic psychoses suffer, in varying degrees, from impair- 
ment of all intellectual functions, memory, orientation, judgment, and 
emotional control. They may have delusions (gross false beliefs) or 
hallucinations (gross false sensory perceptions ) .** 

Is a breakdown into organic and non-organic psychoses (or 
insanity ) of significance to tort law? It will be recalled that the law has 
traditionally drawn distinctions between physical and mental condi- 
tions. We have seen that sudden physical impairment is a defense 
to an action in tort. A physical impairment can be very close to a 
“mental condition,” as in the case of epilepsy, and yet is still a 
defense. It seems doubtful that the law will make a distinction be- 
tween organic and non-organic psychoses as long as psychiatry itself 
lists the two as mental diseases. Epilepsy, for example, is not included 
in this group but is classed as a neurological disease, thus indicating 
that medicine and law are in agreement in this classification. 





83 Ewalt, Strecker & Ebaugh, op. cit. supra note 80 at 101 et seq.; White, The 
Abnormal Personality 452 et seg. (2d ed. 1956). 

84 Noyes, Modern Clinical Psychiatry 110 (4th ed. 1953). In this connection, see 
Buckley & T.T.C. v. Smith Transport, 4 D.L.R. 721 (1946), where a truck driver 
suddenly believed that his truck was being operated under remote electrical control 
from company headquarters. The Ontario court, in deciding that the driver’s employer 
was not liable to the plaintiff, held that such a delusion would constitute a defense if 
it prevented the driver either from appreciating his duty of care or from discharging it. 
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If any breakthrough does occur in this area, I would expect it 
to be in the acute organic psychotic reactions caused by toxic factors 
such as drugs, poisons, and gases. Here, if the exposure to the toxic 
factor is due to no fault of the person and where he commits a tort 
during a short-duration psychotic episode, I would expect the courts 
might classify the reaction as physical, particularly if the defense 
attorneys and expert witnesses stress the actual brain impairment. 
Such cases could be compared with the dictum one often sees about 
“involuntary” alcoholic intoxication being a defense to legal action. 
Non-fault exposure to toxic factors such as opiate and sedative drugs, 
metallic poisons, and gases are more in the realm of possibility than 
the much discussed but seldom observed involuntary alcholic state. 

Interesting as the organic psychoses may be, the non-organic, 
or so-called functional psychoses, are much more common.* In this 
area are those mental diseases without observable brain malfunction 
where the person has varying degrees of personality disintegration and 
failure to relate himself to external reality and other people. The two 
largest categories of functional psychoses are the manic-depressive 
psychoses and the schizophrenic psychoses. 

Manic-depressives are disordered primarily in their mood, or 
affective behavior. They may swing between great overactivity (manic 
reaction) and inhibition or retardation (depressive reaction) in their 
speech, ideas, actions, or emotions; or they may stay fixed in one 
or the other mood. In some patients, delusions or hallucinations may 
also occur. 

The incidence of these so-called affective or mood disorders 
in our population is not accurately known.** Mild cases often go 
undetected or are treated by general medical practitioners. The ma- 
jority of all cases from mild to severe, who seek psychiatric aid, 
particularly with the advent of drug therapy, are treated on an out- 
patient basis. 

Depressed patients in this category are more of a danger to 
themselves than to others. They often have suicidal tendencies. In 
women patients (and women constitute the majority of patients in the 
affective disorders), caution must be taken to protect small children 
from harm at the hands of the mother. 

Manic patients present more problems for the law than the de- 
pressed. The manic is in closer contact with reality. He is less aware 
of his illness. His disorder of overactivity is more apt to get him 
into trouble than the underactivity of the depressed. In acute mania, 





85 Ewalt, Strecker & Ebaugh, op. cit. supra note 80, at 72 et seq; White, op. cit. 


note 83, at 513 et seq. 
86 Jd. at 178-179. 
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the patient is often combative and destructive. As is said in a leading 
psychiatry textbook, “they often indulge in alcoholic and sexual 
abuses, unwise investments, and large purchases of useless objects or 
of junk.’’*? Legal difficulties can obviously arise out of such pro- 
pensities. 

Measured by existing law, the manic psychotic person would be 
responsible for his torts. His intelligence is not impaired; in fact, in 
a manic episode he may seem to perform brilliant intellectual feats— 
and with surprising speed and enthusiasm. He is in contact with 
reality and unless he has accompanying hallucinations or delusions, 
any “capacity test” imposed by law would find him capable 
of committing all varieties of torts. The only standard of law which 
might excuse the manic would be a “control test” or an “irresistible 
impulse test.” For example, a manic is prone to drive an automobile 
at reckless speed without any real ability to control himself in this 
respect. In the area of commercial dealings, the eager, fast-talking 
manic is apt to be seen both as the perpetrator of a fraud and as its 
victim. His odd commercial activities are certainly the “product” of 
his mental illness if we would borrow another legal standard used in 
criminal law® and in will cases.*® 

The largest number of functional psychotics are the schizo- 
phrenics, however. This is the commonest form of psychosis in 
America today with some 30,000 new cases every year.” Unless 
treated early, many of its victims become chronic institutional cases. 
Schizophrenia (formerly called dementia praecox) comprises a 
group of symptoms including inappropriate emotional responses, de- 
fective thought processes, delusions, and hallucinations. The disease 
is subgrouped in a rather diverse way to identify the particular pa- 
tient’s symptom complex. The major classifications are the hebe- 
phrenic type, paranoid type, catatonic type, and simple type. The 
hebephrenic schizophrenics exhibit shallow, inappropriate emotional 
responses such as giggling or silly mannerisms. They often have rather 
wild delusions and hallucinations.** These are the patients who hear 
voices, see things, or imagine they are Christ, Hitler, or the first man 
on the moon. The paranoid schizophrenics are somewhat like the 
hebephrenics in that they also suffer from delusions and hallucina- 





87 Id. at 187. 

88 See the use of a “product test” in Durham v. United States, 214 F.2d 862 
(D.C. Cir. 1954). 

89 See, for example, Boardman v. Woodman, 47 N.H. 120 (1866) (Doe, J., dissent- 
ing opinion) ; In re Strittmater’s Estate, 140 N.J. Eq. 94, 53 A.2d 205 (1947); see also 
Green, “Judicial Tests of Mental Incompetency,” 6 Mo. L. Rev. 141 (1941). 

90 Ewalt, Strecker & Ebaugh, of. cit. supra note 80 at 195. 

91 Noyes, op. cit. supra note 84 at 381. 
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tions, but the delusions or hallucinations are more organized and 
form a pattern of persecution, or, less frequently, grandeur.®” 

The catatonic schizophrenic has exaggerated periods of over- 
activity or stupor. The onset of the disease can be rather sudden 
with overactivity, combativeness, and destructiveness similar to the 
manic reaction type discussed earlier. These patients generally lapse 
into stupor, however.** Some have delusions and hallucinations. 

The last schizophernic type, the simple, is the smallest of the 
categories in total patients, but has one of the poorest prognoses. 
These patients may maintain farily gocd contact with reality and 
have few delusions and hallucinations. They rather slowly withdraw 
from active life and show little ambition or emotion.” 

There is another and much rarer form of psychosis known as 
“paranoia.’”®° It is very close to paranoid schizophrenia but with 
less general deterioration of the personality. There are no hallucina- 
tions. There is a very well organized system of delusions of persecu- 
tion or grandeur. 

To the layman, the schizophrenics are the people who are most 
clearly insane or “crazy.” In court, these people, particularly those 
who have deteriorated most in general personality and are most out 
of contact with reality, are apt to be excused from responsibility in 
criminal law, contracts, or wills. 

On the tort side, schizophrenics have generally been held for 
their actions as have other mentally ill persons. Here, however we 
are faced for the first time with a large group of persons who act 
in response to delusions and hallucinations. Paranoid types suffering 
from persecutory delusions may attack their supposed enemies with 
bodily force, false accusations, or false legal claims. As is said in 
Ewalt, Strecker, and Ebaugh, “These patients, above all others, are 
apt to convince a court or an attorney that they have a legitimate 
case. Every psychiatrist of experience has had some contact with 
these patients in some form of litigation.”°* With this statement I 
am in full agreement. I am surprised, however, at the small number 
of appellate court cases which have dealt with the subject. We have 
seen, nevertheless, that two quite old decisions, one in 1817%" and 





92 White, op. cit. supra note 83 at 546; Diagnostic and Statistical Manual op. cit. 
supra note 80, at 26-27. 

93 Noyes, op. cit. supra note 84 at 383; Diagnostic and Statistical Manual, op. cit. 
supra note 80 at 26. 

94 White, op. cit. supra note 83 at 545. 

95 Diagnostic and Statistical Manual, op. cit. supra note 80 at 28. For a case in- 
volving paranoia, see Parke v. Dennard, supra, note 31. 

96 Op. cit. supra note 80 at 214. 

97 Horner v. Marshall’s Adm’x, supra note 50. 





ney aN, 


site Salieri 


ee ee 








I ile Salina 











1960] TORT LIABILITY 71 


the other in 1904,** allowed the existence of a delusion in the de- 
fendant to provide a defense to a defamation action. The 1904 
Kentucky case specifically referred to “an insane delusion on the 
subject to which the words related.”*® The 1817 Virginia court 
spoke of the defendant’s insanity in regard to the subject to which 
the defamatory words related and mentioned that the defendant’s 
mind was “sound in other respects.”’” The latter is a very creditable 
definition of paranoia. 

It would seem, as indicated earlier, that if modern courts accept 
the above standard for non-liability for defamation caused by psy- 
chotic delusions, the same rule would apply to related torts such as 
malicious prosecution, false arrest, and unjustified civil litigation. 
Could the judges not also, on the same theory, apply this rule to 
violent attacks such as assault and battery similarly related to a 
defendant’s insane delusions or hallucinations? Any distinction be- 
tween these torts based on special intent or a requirement of malice 
has largely disappeared from the law at present. 


Neuroses and Personality Disorders 


It would be rather futile to advance definitions of the large 
number of milder mental disorders grouped presently under the neu- 
roses (or psychoneuroses) and personality disorders. The neuroses 
are less significant for liability questions in tort law than the person- 
ality disorders. However, some neurotic reactions can be involved 
in tort actions. A person who “freezes” at the wheel of an automobile, 
who suffers some other sudden “physical ailment” or “pain” without 
physical explanation, may be suffering from a type of neurotic re- 
action.’** 





98 Irvine v. Gibson, supra note 49. 

99 Jbid. 

100 Horner v. Marshall’s Adm’x, supra note 50. 

101 Ewalt, Strecker, Ebaugh, op. cit. supra, note 80 at 257, et seg. See also the 
Diagnostic and Statistical Manual, op. cit. supra, note 80 at 31-34. It is stated in the 
Manual that the “chief characteristic of [psychoneurotic] disorders is ‘anxiety’ which 
may be directly felt and expressed or which may be unconsciously and automatically 
controlled by the utilization of various psychological defense mechanisms (depression, 
conversion, displacement, etc.). In contrast to those with psychoses, patients with 
psychoneurotic disorders do not exhibit gross distortion or falsification of external 
reality (delusions, hallucinations, illusions) and they do not present gross disorganization 
of the personality. Longitudinal (lifelong) studies of individuals with such disorders 
usually present evidence of periodic or constant maladjustment of varying degree from 
early life. Special stress may bring about acute symptomatic expression of such dis- 
orders. 

‘Anxiety’ in psychoneurotic disorders is a danger signal felt and perceived by the 
conscious portion of the personality. It is produced by a threat from within the 
personality (e.g., by supercharged repressed emotions, including such aggressive im- 
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The personality disorders, however, seem to me to bristle with 
implications for liability in tort. These “disorders” are evidenced 
in behavior and show very little indication of subjective anxiety in 
the patient (characteristic of neurosis) or withdrawal from reality 
(characteristic of psychosis). Persons with personality disorders are 
apt to exhibit some symptoms characteristic of more serious mental 
disease. Some show paranoid tendencies, aggressive personalities, 
compulsive behavior, alternating moods of elation and sadness, or 
schizoid personalities. 

A special class of personality disorders is presently identified 
with antisocial, mainly criminal, conduct. Formerly called “psycho- 
pathic personality disorders,” they are now classified as “sociopathic 
personality disturbances.’"°? Jn this group are those people who, 


pulses as hostility and resentment), with or without stimulation from such external 
situations as loss of love, loss of prestige, or threat of injury. The various ways in 
which the patient attempts to handle this anxiety results in the various types of 
reactions listed below.” 

These reaction categories are: “anxiety reaction”; “dissociative reaction” (aimless 
running or freezing) ; “conversion reaction” (anxiety converted into functional symptoms 
in organs or parts of the body); “phobic reaction” (neurotic fears of height, animals, 
etc.); “obsessive compulsive reaction” (unwanted, repetitive thoughts or actions) ; 
and “depressive reaction.” 

102 This classification is found in the American Psychiatric Association, Diagnostic 
and Statistical Manual of Mental Disorders, op. cit. supra note 80 at 38-39. We quote the 
definition in full: 





Sociopathic Personality Disturbance 

Individuals to be placed in this category are ill primarily in terms of society and 
of conformity with the prevailing cultural milieu, and not only in terms of personal 
discomfort and relations with other individuals. However, sociopathic reactions are 
very often symptomatic of severe underlying personality disorder, neurosis, or psychosis, 
or occur as a result of organic brain injury or disease. Before a definitive diagnosis in 
this group is employed, strict attention must be paid to the possibility of the presence 
of a more primary personality disturbance; such underlying disturbance will be 
diagnosed when recognized. Reactions will be differentiated as defined below. 
Antisocial reaction 

This term refers to chronically antisocial individuals who are always in trouble, 
profiting neither from experience nor punishment, and maintaining no real loyalities 
to any person, group, or code. They are frequently callous and hedonistic, showing 
marked emotional immaturity, with lack of a sense of responsibility, lack of judgment, 
and an ability to rationalize their behavior so that it appears warranted, reasonable, 
and justified. 

The term includes cases previously classified as “constitutional psychopathic state” 
and “psychopathic personality.” As defined here the term is more limited, as well as 
more specific in its application. 

Dyssocial reaction 

This term applies to individuals who manifest disregard for the usual social codes, 
and often come in conflict with them, as the result of having lived all their lives in an 
abnormal moral environment. They may be capable of strong loyalties. These indi- 
viduals typically do not show significant personality deviations other than those im- 
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according to the latest Diagnostic and Statistical Manual of Mental 
Disorders, “. . . are always in trouble, profiting neither from experi- 
ence nor punishment.’ 

Much the same problems with the law may occur with these 
so-called personality disorders as outlined earlier in regard to the 
more severe mental illnesses except that the proof problems will be 
greater. For example, how should the law deal with “the paranoid 
personality” as distinguished from the more severely ill paranoid 
schizophrenic? Should one type of person have a defense to a tort 
action and not the other? I would guess that most of the people 
who commit slander or libel in this world are at least “paranoid per- 
sonalities” if not worse. Frankly, I think many successful people 
are “disturbed” in their personalities according to these definitions 
and are “‘successful’’ precisely because of their disordered personali- 
ties. Certainly there are paranoid tendencies in the newspaper col- 
umnists and legislators who are forever seeing “conspiracies” of evil 
import all about them. For example (I won’t cite any actual legis- 
lators, alive or recently dead), Senator Fred Van Ackerman in Allan 
Drury’s book, Advice and Consent, is certainly at least a paranoid 
personality. The Senator is able to do quite a bit of damage to reputa- 
tions and to his country from his privileged position. In a tort action 
against the Senator, would we allow evidence of his disordered per- 
sonality, not severely deluded or hallucinated, to provide a defense 
to such action? 

Lastly, I would like to cite recent studies in this country’ and 
Canada’ indicating that maladjusted personalities do tend to become 
“accident repeaters.” These studies seem to say, in automobile driv- 
ing for example, that people “drive as they live,” i.e., if they are in 
trouble with the criminal courts; are known to social agencies, public 
health, and V.D clinics as constantly needing help; and are known 





plied by adherence to the values or code of their own predatory, criminal, or other 
social group. The term includes such diagnoses as “pseudosocial personality” and 
“psychopathic personality with asocial and amoral trends.” 
Sexual deviation 

This diagnosis is reserved for deviant sexuality which is not symptomatic of more 
extensive syndromes, such as schizophrenic and obsessional reactions. The term includes 
most of the cases formerly classed as “psychopathic personality with pathologic sexu- 
ality.” The diagnosis will specify the type of the pathologic behavior, such as homo- 
sexuality, transvestism, pedophilia, fetishism and sexual sadism (including rape, sexual 
assault, mutilation). 

103 Jbid. 

104 McFarland & Moseley, Human Factors in Highway Transport Safety (1954). 

105 Tillmann & Hobbs, “Accident-Prone Automobile Driver; Study of Psychiatric 
and Social Background,” 106 Am. J. Psy. 321 (1949). 
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to the credit agencies, they get into more “accidents” than the general 
population. 

When I catalogue these findings on personality disorders, I find 
myself pulled in various directions. They blur the neater distinctions 
in the severe mental disorders. They make much more difficult the 
use of general standards for tort liability such as “capacity” and 
“intent,” and even “delusion” or “hallucination”; and certainly any 
test of “product of mental disease or defect” is made very difficult 
to accept when such terms can be applied so universally to the con- 
duct of large parts of our population. The basic assumptions of our 
legal system about free actions and individual fault are challenged 


by these psychiatric concepts. 


CoNCLUSION 


The issue of the tort liability of mentally ill and mentally de- 
ficient persons depends on considerations of tort theory, social policy, 
and the realities of mental disease in our society. At present the 
social policy of holding liability dominates in the common law courts 
of this country. The tort theory of responsibility in this area is not 
as yet resolved, however, while the realities of mental disease are not 
clearly presented or understood. Until such time as these factors 
have been measured and evaluated in the decisions, the future course 
of liability must be considered uncertain. 
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JURORS' EVALUATION OF EXPERT PSYCHIATRIC 
TESTIMONY 


RitA M. JAMEs* 


The specific concern of this paper is to describe jurors’ reactions 
to expert psychiatric testimony in a criminal trial involving a charge 
of incest and a plea of insanity. Placing the question in its broadest 
context, the practice of experts appearing in the court has given rise 
to two widely recognized problems: How much authority should be 
delegated to the experts; and, how much should the trial procedures 
be changed so as to make more professionally responsible the court- 
rooms’ utilization of the expert testimony. In this article we shall 
address ourselves to a less well recognized question, but one which 
we believe has a logical priority over the two indicated above, so long 
as one assumes continuation of existing court procedures. Namely, we 
need to know how jurors interpret and act upon the psychiatric testi- 
mony they receive before we can reasonably recommend modifications 
of current practice. In this connection we shall comment briefly on 
the historical background and the essence of the current controversy 
over expert testimony and report some tentative findings from research 
based on the American jury system. 


I 


The practice of the courts of calling in experts to advise them 
on matters not generally known to the average person has been fol- 
lowed, certainly in English courts, for well over four centuries. Ini- 
tially, the experts were used as technical assistants to the court, rather 
than as witnesses. The judge summoned experts to inform him about 
technical matters; and, he then determined whether or not the in- 
formation should be passed on to the jury. By the middle of the 
17th century, when the finding of the facts had become the exclusive 
province of the jury, the practice of the court-appointed expert 
reporting to the judge was also abandoned; and instead the expert 
was called as a witness by the parties involved in the dispute.’ In 
one of the more famous of the early cases Sir Thomas Brown, gen- 
erally reputed to be the most eminent physician of his time, testified 
before an English court in a witchcraft trial. He stated that there 
were such things as witches and that in his opinion the three persons 
pointed out to him in court “were bewitched.” 





* Research Associate, Law School, and Assistant Professor, Sociology Department, 
University of Chicago. 

1 For a more detailed account see: Wigmore, A Students’ Textbook of the Law of 
Evidence 1-23 and 125-160 (1935); Guttmacher & Weihofen, Psychiatry and the Law 
205-209 (1952); Overholser, The Psychiatrist and the Law (1953). 
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Concerning the current controversy, let us hear first from the 
psychiatrists. Perhaps the chief complaints of the psychiatrists lie 
in the adversary nature of the proceedings. They assert that the 
atmosphere of the courtroom is incompatible in both aims and pro- 
cedure with the usual surroundings and expectations associated with 
the role of the physician. The courtroom resembles neither the exam- 
ining room nor the laboratory. The expectations involved in the 
patient-doctor relationship are such that the doctor rarely hears 
either his authority or his technical skill questioned. It is also a 
relationship in which both participants believe that the doctor will 
act responsibly.?, However, as Guttmacher and Weihofen have indi- 
cated, 

A trial is not a scientific investigation, it is not a search for ob- 

jective truth. The doctor who undertakes to go into court to 

testify as an expert witness must bear in mind that he is stepping 
squarely into the middle of a fight.* 


In addition the psychiatrists note that in the courtroom the expert is 
subject to cross-examination; that he may be asked to give categorical 
replies on matters that he believes are heavily shaded by special cir- 
cumstances or unique events. He may hear his own opinions com- 
pared with those of a colleague, whom he knows to be less competent 
in the area in which he is testifying. 

The expert may be asked to state his opinion on hypothetical 
questions which he believes have no bearing on the particular pro- 
ceeding, or indeed which may illustrate a point that is contradictory 
to the case at hand. He may find that his attempts to present a full 
clinical account of the nature of the defendants symptoms are ob- 
jected to as irrelevant; and instead he may be asked to state his views 
on matters that he believes are non-related both to his own area of 
expertise and to the nature of the case. Questions concerning the 
defendant’s sense of responsibility, and his understanding of right 
from wrong are usually directed to the medical expert. As Dr. 
Guttmacher stated in a special issue of the University of Chicago Law 
Review commemoratirig the Durham decision, 

Most psychiatrists who have had courtroom experience feel that 

they have been as greatly hampered from giving honest and effec- 


tive assistance to the court by the methods and rules of legal proce- 
dure as they have been by working in the M’Naghten strait 


jacket.* 





2 For a fuller discussion of the patient-doctor relationship, see Parsons, The Social 


Systems 428-479 (1951). 
3 Guttmacher & Weihofen, op. cit. supra note 1, at 205. 
4 Guttmacher, “The Psychiatrist as an Expert Witness,” 22 U. Chi. L. Rev. 329 


(1955). 
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So much for the psychiatrists’ side of the story; how do lawyers 
view the problem? Even before the expert takes the stand, the lawyer 
may be fearful that the psychiatrist’s orientation, his view of human 
nature, of the origins of conforming behavior in contrast to criminal 
behavior, may be so far removed from the legal orientation that his 
opinion can have no relevance for the ongoing trial. 

A frequently cited source of concern for the lawyer is the belief 
that, unless the function of the expert is carefully delineated, he could, 
by the combined effects of his general prestige and his detailed technical 
knowledge, virtually dictate to the jury the outcome of the case. While 
the lawyer may be fearful of the potential influence of the psychiatrist, 
he may be also somewhat skeptical of the “scienticity” of the disci- 
pline he represents. The lawyer may be dismayed by the open, and 
at times bitter, conflicts that have been waged in the courtroom 
between proponents of “different schools of psychiatry.” He has 
witnessed what in the past, especially in major criminal trials, was 
not an infrequent occurence, that of heated intra-professional con- 
troversies between psychiatrists called by the opposing sides.° 

For many members of the bar, the problem becomes one of a 
control of power, even when it is in the hand of a benevolent repre- 
sentative. The expert, as many lawyers have indicated, should be 
available when needed, but in a situation in which he clearly performs 
as a witness whose credibility is subject to the usual scrutiny of the 
jury. 

This brief review of the attitudes of practicing lawyers and 
psychiatrists to the expert’s performance in the courtroom has served 
as an introduction to the major concern of this paper. The comments 
of the experts are directed primarily to one audience, the jury. How 
does this body of judges evaluate the performance they have heard? 
Before discussing our results, a brief description of the larger re- 
search project and of the data collecting procedures shall be presented. 


II 


The research reported here is part of a much larger study of 
the American jury system that has been in progress at the Law 
School of the University of Chicago since 1953. In carrying out this 
study a variety of methods have been employed from the analysis of 





5 At the present time at least twenty states have statutes which authorize the court 
to appoint experts and report. The same provision is also found in the Federal Rules 
of Criminal Procedure. As the practice of court-appointed experts becomes more general, 
perhaps one of the sources of difficulty, that of partisanship among the experts, will be 
substantially reduced. For a full discussion of this see Wigmore, A Students’ Textbook 
of the Law of Evidence (1935) and Guttmacher & Weihofen, Psychiatry and the Law 
(1952). 
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historical documents concerning the origins of the jury system to the 

carrying out of intensive interviews in the homes of each of the 

twelve jurors who had recently deliberated together on a case to the 
presentation of recorded trials based on real cases for the considera- 
tion of jurors who are serving on their regular period of jury duty. 

These recorded trials then are replicated before a number of different 

juries. The results of these various lines of research are to be published 

in a series of separate volumes.® The present paper draws its data 
solely from the experimental jury studies. 

We have listed below the steps involved in the experimental 

procedure. 

1. An experimental transcript is prepared modeled on an actual 
transcript that is condensed to last 60 to 90 minutes. 

2. The experimental trial is recorded, and the parts of the at- 
torneys and the principals in the case are acted out by mem- 
bers of the law school staff. The aim of the recorded trial 
is not to produce good drama; the recorded trial has the slow- 
ness and tedium of a day in court. 

3. With the cooperation of the judges of the court regular 
jurors are drawn from the jury pools of three metropolitan 
areas: Chicago, St. Louis and Minneapolis. Jurors are as- 
signed to this case as part of their regular period of service. 

4. Before the trial each juror is asked to fill out a questionnaire 

which elicits much the same information as that acquired 
during an extensive voir dire or pre-trial examination. 

. The jurors listen to a recorded trial. 

6. After the trial, but before the deliberation, each juror is asked 
to state his own verdict. 

7. The jurors begin their deliberation, which is recorded. They 
are told at the outset that their deliberation is being recorded 
and that while their verdict can in no way affect the principals 
in the case, the judges of this court are interested in the 
result of the experiment for guidance in policy-making de- 
cisions. 


mn 





6 Some of the materials already published reflecting the nature of the research have 
been cited below. Broeder, “The Function of the Jury: Facts or Fiction?,” U. Chi. L. 
Rev. 386 (1954) ; Strodtbech and Mann, “Sex Role Differentiation in Jury Deliberation,” 
19 Sociometry 1-11 (1956); Strodtbeck, James & Hawkins, “Social Status in Jury 
Deliberations,” 22 American Sociological Review 713-719 (1957); James, “Competency 
in Jury Deliberations,” 64 American Journal of Sociology 563-570 (1959); Kalven, 
“The Jury, The Law and Personal Awards,” 19 Ohio St. L.J. 158 (1957); James, 
“Jurors’ Assessment of Criminal Responsibility,” Social Problems (1959) ; Zeisel, Kalven 
and Bucholz, Delay in the Court (1959). Among the books planned for future publica- 
tion, one general volume on the experimental jury studies and a second volume dealing 
specifically with the insanity trials will be included. 
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8. After the deliberation, each juror is asked to fill out another 
questionnaire concerning his reactions to the trial and the 
deliberation. He is also asked to state if his own verdict 
differs or agrees with that of the group. Thus, on three dif- 
ferent occasions: before the deliberation, as part of the group 
verdict, and again after the deliberation, individual verdicts 
are obtained. 


The transcript used for this experiment was adapted from the 
case of United States v. Claison King," heard originally in the Dis- 
trict Court of the District of Columbia in 1956. The recorded trial, 
renamed The People v. Jason Lunt was played before sixty-eight 
juries in three jurisdictions, Chicago, St. Louis and Minneapolis. As 
of this time, fifteen of these deliberations have been transcribed and 
their content analyzed.* These fifteen deliberations, along with the 
questionnaire responses of the entire sample of 816 jurors (68 x 12) 
form the basis of this paper. 

A brief summary of the trial appears below. 


The defendant, Jason Lunt, a lieutenant in the Fire Depart- 
ment, lived with his wife and children, two sons and two daughters, 
in a metropolitan city on the East Coast. Until the time of his 
trial the defendant had had no previous history of criminal in- 
dictments or mental illness. The series of events leading to his 
arrest were initiated by his younger daughter who, upon being 
approached for sexual intercourse two days in succession, went to 
the police. It is stated that his wife was aware of the incestuous 
relationships for some time and that she never reported the situa- 
tion; nor did she testify during the trial. 

A series of lay witnesses were called by the prosecution. They 
included the defendant’s two daughters, with whom he readily 
admitted having had sexual intercourse during the past fourteen 
years. The arresting detective, an old family friend and former 
associate at the Fire Department, and the Deputy Fire Chief tes- 
tified that until the incidents reported in this trial were made public 
it was their belief that the defendant was living a normal life with 
the members of his family. In defense cross-examination it ap- 
peared that the defendant had been erratic in his work at the 
Fire Department, and at the time of his arrest had been home on 
sick leave ordered by the physician attached to the Fire De- 
partment. 

The two psychiatrists called by the defense testified that the 
defendant was suffering from paraphiliac neurosis, which they 
claimed could be traced to unresolved oedipal tensions. In addition 
they believed that the defendant’s total lack of affect or involve- 
ment with his present situation was an indication of mental dis- 





7 United States v. Claison King, Docket Number 665-55 (D.C. 1956). 
8 The deliberations transcribed thus far were randomly selected from the three 
jurisdictions. 
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order. There was a history covering some ten to fifteen years in 
which the defendant was drinking heavily. At no time did the 
doctors indicate that the defendant was suffering from a psychosis, 
and on cross-examination they explicitly stated that he was not. 


The final witness for the prosecution called in rebuttal was a 
psychiatrist who had neither examined nor seen the patient before 
his appearance in the courtroom. He testified that “paraphiliac 
neurosis” was not a mental, but an emotional disturbance. 


In the full research design two experimental variables were 
included: one was concerned with the rule of law and the other with 
expert psychiatric testimony. The rules of law that the jurors re- 
ceived from the judge were systematically varied so that one-third 
of the jurors were instructed along the lines of the traditional M’Nagh- 
ten, or right from wrong version, one-third along the lines of the 
more recent Durham, or product of mental disease formula, and one- 
third received “no instructions,” or no specific criterion concerning 
the insanity plea. In addition, two versions of the psychiatric testi- 
mony were presented. Half the juries heard what we have labeled 
“model” expert testimony. In this version an attempt was made to 
present a detailed clinical history of the defendant’s illness from 
infancy until the time of his indictment. Along with the detailed 
account we sought to present testimony which was as free of techni- 
cal jargon as ideally could be expected from a medical diagnosis. 
In the second version, heard by the remaining half of the juries, 
more “typical” psychiatric testimony was prepared, in which little 
attempt was made either to present a developmenta! picture of the 
defendant’s illness or to delete the rather rich sprinkling of technical 
vocabulary usually heard in such accounts. 

The following is an excerpt from the testimony of the first de- 
fense psychiatrist. It may serve as an illustration of the “model” 
version. Dr. Weinstein is being questioned on direct examination. 

Q. Doctor, could you recreate for us, perhaps in some detail, 

a picture of the defendant’s illness as you see it? 

A. As is the usual practice in psychiatric examinations, in 

the initial interviews I sought to obtain an intensive case history 

of the patient’s life, placing special emphasis on his very early 

childhood experiences. In this case, I would say that the defend- 

ant’s earliest childhood experiences have resulted in a situation in 
which he still carries around with him deep conflicts and anxieties 
concerning his relationship with his mother. Now, of course, these 
conflicts and anxieties are deeply repressed, that is, the defendant 

is not aware of them; he does not by any means understand that 

his infantile experiences are causing problems for him today. To 

be more specific, let me tell you a little of the defendant’s child- 

hood experience. Would that be all right? 

Mr. HOUSTON: Yes, Doctor, go right ahead. 
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The WITNESS: Jason Lunt’s father either died or deserted 
his family, we are not sure which, when the patient was six months 
old, and from then on until the time his mother remarried (the 
defendant was then six years old), the patient slept in the same 
bed with his mother. Until the patient’s sixth year there were no 
other adult males in the home with whom the patient could estab- 
lish a father-son relationship. At the time of the mother’s pro- 
posed remarriage the defendant was extremely upset and protested 
bitterly to his mother against the marriage. Now it is generally 
believed that the oedipus complex, which in boys is represented 
as love for the mother and both identification and hate for the 
father figure, starts in the third year of life and reaches its climax 
in about the fifth year. Thus, at the height of the patient’s oedipal 
attachment to his mother, he was forced for the first time to share 
his mother’s attentions with a man with whom he had no previous 
contact. The step-father, as it turned out, was a stern, quiet man 
who exhibited no love or interest in his stepson. The patient was 
unable to identify with this man as a father figure. Two years 
later, when the defendant was eight years old, a half brother was 
born, of whom he was extremely jealous. 

The patient’s history indicates that he practiced masturbation 
from the time he was three years old. Young boys, employed by his 
mother in her confectionery business, I believe it was, first intro- 
duced him to this practice by so engaging themselves in his pres- 
ence. Also, when the patient was between the ages of three and 
six, his mother, as part of her confectionery business, ran a dance 
hall; and it was there that the patient had an opportunity to 
observe patrons of the establishment engage in perverse sexual acts. 

Q. Now, Doctor, would you say that these experiences which 
occurred in the early years of the defendant’s life can account for 
the defendant’s behavior when he is a grown man? 

A. I would say that they can and do. Let me explain it in 
this way. Experiences that occur in early childhood constitute the 
groundwork from which the sexuality of the adult subsequently 
develops. Any adult who is blocked in his adult sexuality falls 
back to infantile sexuality as a substitute, because the child ex- 
periences his sexuality with the same emotions the adult feels 
toward his. 

An overcoming of oedipal strivings, and replacement by adult 
sexuality, is the prerequisite for normality, whereas an unconscious 
clinging to oedipal tendencies characterizes the neurotic mind. 
Anything that increases fears and thus increases sexual repressions 
causes disturbances in the subsequent overcoming of the oedipus 
complex. Furthermore, the oedipus complex is most outspoken 
in only children, and special complications may be present when 
there is less than a three family group; this is, when one of the 
parents is not present. 

Now, if I could just go on a little longer to fill in some more 
details from the patient’s history. 

Mr. HOUSTON: Yes, Doctor, please do. 

The WITNESS: The patient met his wife soon after he 
entered high school, and they began dating steadily. A few months 
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after they graduated from high school they were married. The 
patient had dated no other girl during this period. About two or 
three months after the couple were married, their first child was 
born. Since then they have had three other children, so that their 
family consists of two boys and two girls. There appears to be no 
indication of any abnormality in the patient’s relationship with his 
sons, or in the sons’ behavior generally. The patient claims that 
his wife has always been frigid, and that intercourse with her was 
no source of release for him. He also insists that he is over-sexed. 
He had continued masturbation, though with considerable guilt, 
until he was past forty years of age. 

Q. Now, Doctor, from all the information that you have 
acquired, what are your conclusions? 

A. I would say that Mr. Lunt is what in psychiatric terms 
we call a psycho-neurotic. Now, by the term psychoneurosis, I 
mean to describe someone who, on the whole, manages to conform 
to the demands of ordinary living, but who is the victim of his 
own inner conflicts. These conflicts usually show themselves in a 
variety of ways, for example, the person may become overanxious, 
he may have unjustified fears, or he may suffer from obsessions and 
compulsions. But essentially such a person appears to be all right 
even in the eyes of people with whom he may have daily contact, 
in the sense that he appears to be in touch with reality. 

Q. Doctor, given the patient’s personal background and ex- 
periences, would it be your opinion that behavior such as the type 
described in this case is a likely outcome? 

A. Well, it’s always an extremely difficult task to predict or 
foresee from a person’s childhood just what particular behavioral 
patterns will result when he is an adult, but I would say in this 
patient’s incestuous relationship is not an unexpected result. 


The following section, occurring at approximately the same point 
in the defense’s examination of Dr. Weinstein, is illustrative of the 


“typical” version. 


Q. Would you kindly tell us what you have learned on the 
basis of the examination? 

A. It is my opinion that Mr. Lunt is a psychoneurotic patient 
of long standing. I cannot state specifically the exact date that it 
started but a total review of his history leads me to conclude that 
it is of some years standing. The patient’s early developmental 
history indicates that because of the death or desertion of his 
father, very strong emotional dependence developed between 
mother and son. This is undoubtedly an important factor in the 
development of the patient’s neurosis which led to his abnormal 
sexual behavior. The unhealthy state of affairs may be charac- 
terized as an oedipus complex. 

Along with this, we have the appearance, when the patient 
was six years old, of a cold rejecting stepfather, thus causing the 
patient’s fears to reach the force of castration anxiety; and this 
was a further crippling influence insofar as his sexual development 
was concerned. I might add that one often finds such a background 
in paraphiliac neurotics. 
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And I believe that this condition existed during the period of 
the alleged offense. 


When this research is reported in full, interest will be centered 
primarily on the intereaction between rule of law and psychiatric 
testimony. However, for purposes of this report,® we shall not at- 
tempt to evaluate the effects that the rule of law combined with each 
of the psychiatric versions have on jury decisions. Instead we shall 
simply provide the reader with a taste of the nature of the jurors’ 
reactions to psychiatric testimony over the whole design. 

Since this report relies so heavily on the data drawn from the 
experimental study, a word about the realism of the experience is in 
order. Perhaps a weakness of this procedure is that the jurors do 
not actually see a trial enacted before them; they can only listen to 
a recorded version. But even this might have its virtues when we 
note that the opportunity of presenting exactly the same stimulus 
before a number of different juries is guaranteed by the recorded trial 
in a way in which it could never be if the trial had to be re-enacted 
each time. The fact that the subjects participating in the experiment 
are persons serving on their regular period of jury service; that they 
are sent to the experiment by the court; and are instructed by the 
judge as to the nature of their task; are factors which add immeasur- 
ably to the realism of the experience. In addition, the trial that they 
hear is taken from a real case; the parts are not read by professional 
actors;’® the recording has none of the style of a television or radio 
dramatization. Rather, the proceedings they hear attempt to capture 
the slowness of tempo, the tedium and much of the repetition that is 
heard in the courtroom. We have listened to and played before legal 
and other professional persons literally hundreds of these delibera- 
tions, based on recorded trials; and even among those who at the 
outset were most skeptical there was consensus in noting the intensity 
and sense of involvement that left little doubt both as to the realism 
and meaningfulness of the experience for the participants. 





’ 


9 The incest trial reported here represents the second attempt at obtaining jurors 
reactions to a plea of insanity in a criminal case. In the first instance, the original 
Durham trial was replicated before twenty juries. Half heard the trial under M’Naghten, 
the other half under Durham. In that experiment no variations in the psychiatric testi- 
mony were introduced. The full results of both experiments will be reported in a forth- 
coming volume on “Jurors’ Reactions to Alternative Rules of Law in Insanity Cases.” 

10 At an earlier time, one of the versions of the first insanity trial was prepared 
by using a group of professional actors. The stereotyped notion, for example, of how 
a prosecutor sounds when he cross-examines a witness, made the trial sound like a 
soap opera. 
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III 


The first cluster of data comes from the questionnaires distributed 
after the deliberation. Jurors were asked to respond to a series of 
items concerning the expert psychiatric testimony. The first group 
of questions sought reactions on the following points: 


A—Did the jurors find helpful the testimony of the two psychia- 
trists called by the defense? 

B—Did they want more information from the experts? 

C—Did they believe that the language the experts used in testi- 
fying was too technical? 


It was anticipated that the reactions of the jurors might be 
related to one or both of the following factors: The version of the 
psychiatric testimony they had heard; and their disposition to believe 
the defendant was guilty or not guilty by reason of insanity. Con- 
cerning the first factor, it was expected that jurors who heard the 
psychiatrists present the longer, more detailed, and relatively straight- 
forward description of the defendants sysmptoms would be more 
likely to find the expert testimony helpful; would have less need for 
further information; and would be less likely to believe that the 
language employed by the experts was too technical. 

On the relationship between verdicts and the above questions, 
it was thought that the jurors who found the defendant not guilty by 
reason of insanity generally would be more appreciative and, perhaps, 
less critical of the experts’ testimony. They might be less likely to 
believe that additional information was needed or that the language 
employed by the experts was too technical. 

Let us now examine the data. Concerning item A, about three 
quarters, or 74 per cent, of the jurors indicated that they found the 
testimony helpful. No differences were observed between jurors who 
heard the “model” as compared with those who heard the “typical” 
testimony; or between jurors who found guilty and those who found 
not guilty by reason of insanity. 

The responses to item B had much the same flavor as those 
given to item A. On this question, two thirds of the jurors indicated 
no expressed need for further information. Jurors who heard the 
“typical” version of the psychiatric testimony expressed no greater 
need for more information than those who heard the longer and more 
detailed “‘model’’ version. 

As indicated in Table 1, shown below, of the one-third minority 
who did want more information, the need was significantly greater 
among jurors who believed the defendant was not guilty by reason of 
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insanity; 44 per cent in contrast to 29 per cent for the guilty—prone 
jurors. 
TABLE 1 
Per CENT OF JURORS INDICATING THAT THEY WANTED More INFORMATION FROM 
THE Two DEFENSE PsyYCHIATRISTS, BY EDUCATION AND VERDICTS* 








Verdict Grade High College Combined 
NGI 35 46 48 44 

(62) ** (139) (58) (259) 
Guilty 26 29 30 29 

(112) (276) (164) (552) 
Combined 29 35 35 33 

(174) (415) (222) (811) 





* [X,? df (.99) = 9.2, X? = 16.97 P< .01.] 
** Frequencies are in parentheses. 


When the jurors were divided into different educational categories, 
it may be noted that this relationship between a verdict of not guilty 
by reason of insanity and a desire for more information was dis- 
tributed relatively evenly across each of the educational groupings. 

Jurors’ responses to item C followed much the same pattern in 
that slightly more than two thirds, or 69 per cent, of the responses 
expressed no dissatisfaction with the language employed by the ex- 
perts. Jurors who heard the “model” version were only slightly less 
critical than those who heard the “typical” testimony. Of the former, 
71 per cent did not believe that the language was too technical, while 
of the latter 65 per cent indicated that they did not find the language 
too technical. These differences are not statistically significant. 

As shown in Table 2, listed below, the belief of the jurors con- 
cerning the guilt or insanity of the defendant was not a significant 
factor. 

TABLE 2 


PERCENT OF JURORS INDICATING THAT THE LANGUAGE OF THE DEFENSE PSYCHIATRISTS 
Was Too TEcHNICAL, By EpUCATION* AND VERDICTS 








Verdict Grade High College Combined 
NGI 39 35 28 34 

(62) ** (139) (58) (259) 
Guilty 37 32 20 29 

(112) (276) (164) (552) 
Combined 38 33 22 31 

(174) (415) (222) (811) 





* [X,? df (.95) = 6.0, X? = 8.97 P < 05.] 
** Frequencies are in parentheses. 


Of the 31 per cent who found the language too technical, 34 per cent 
were jurors who believed the defendant not guilty by reason of in- 
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sanity and 29 per cent were jurors who believed the defendant guilty. 
It may be noted that of this 31 per cent, a significantly high contribu- 
tion was made by jurors with a grade school education: 38 per cent 
in contrast to only 22 per cent for the college educated jurors. 

In summary, the responses of at least two thirds of the jurors 
to these rather general questions indicated that they had a favorable, 
if somewhat uncritical reaction to the experts’ performance. The re- 
sponses did not indicate that there was a systematic tendency to view 
the model testimony any more favorably or less critically than the 
typical testimony. It is interesting that, in contrast to our expecta- 
tions, the jurors who found the defendant not guilty by reason of 
insanity were no more appreciative of the experts’ performance and 
they did indicate a greater desire for more information than the 
guilty—prone jurors. It would almost seem that, having gone along 
with the psychiatrists’ views on the matter, they would have liked 
even more information in order to further substantiate their own 
beliefs. As we move to an examination of more specific questions, we 
shall see if the trends reported here are substantiated. 

The next series of items sought to compare jurors’ evaluation of 
expert, in contrast to lay, testimony as the testimony might have 
influenced their decision in the case. The total number of witnesses 
appearing for both sides was eight: four lay and one expert witness 
were called by the prosecution, and two expert witnesses were called 
by the defense. The defendant did not take the stand but the state- 
ment he gave immediately after he was picked up by the police was 
read into the record by the prosecuting attorney. 

Concerning the order and length of testimony, the prosecution 
opened his case by calling the two complaining witnesses; the testi- 
mony of Henrietta, the younger daughter, preceded that of Roberta, 
the older one. They in turn were followed by a family friend and 
former colleague in the fire department, and finally by Detective 
McKay, the arresting officer. For the defense, Dr. Weinstein pre- 
ceded Dr. Fairchild. On rebuttal, the prosecution recalled the family 
friend, then the detective, and for the first time he called the deputy 
fire chief who was also the defendant’s immediate superior in the 
municipal fire department, and finally, also for the first time, an ex- 
pert witness, a psychiatrist, Dr. Grant. In both the “model” and 
“typical” versions, the combined testimony of the two defense psychia- 
trists was the longest, with Dr. Weinstein’s taking slightly longer than 
Dr. Fairchild’s. Next in order of length of time on the witness stand 
was the deputy fire chief, followed by the arresting officer, the younger 
daughter, the family friend, the older daughter, and finally the govern- 
ment psychiatrist. 
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On the questionnaire, next to the names of each of the witnesses, 
the jurors were asked: How important was this testimony in causing 
you to hold the opinion you have? In response, the jurors were to 
check one of the following: 

— very important 
— fairly important 
— not important. 


In Table 3, shown below, jurors were divided into three groups: 
those who rated the testimony of all, or from five to seven of the wit- 
nesses" very important; those who rated three or four very important; 
and those who rated two or less of the witnesses’ testimony very im- 
portant. The reason for this division was to differentiate into rela- 
tively homogeneous groups those jurors who were likely to have a 
restrained or critical reaction to all the testimony they heard, those 
who were intermediate in their critical assessment, and those who 
found importance in everything they heard. 

TABLE 3 


A COMPARISON OF THE PER CENT OF JURORS RATING EXPERT AND Lay TESTIMONY 
Very IMPORTANT 








Number of 
Witnesses 
Juror Expert Lay 
Rated Ist 2nd Deputy 
Very Def Def Govt Two Arrest Fire 
Important Psych Psych Psych Dau’s Friend Officer Chief Combined 
5-7 91 92 89 91 80 76 73 85 
(271)* 
3-4 66 60 45 70 46 28 37 54 
(326) 
0-2 20 17 10 44 19 7 14 25 
(215) 
Combined 62 60 50 70 50 39 43 57 
(812) 





* Frequencies are in parentheses. 


We note, from Tabie 3, that jurors in each of the groups found 
the testimony of the daughters, that is the prosecution’s principal 
witnesses, equally or more important than they found the testimony 
of the psychiatrists. However, only among the jurors in the “O-2 
category” are the differences in favor of the daughters of a significant 
magnitude. 

It might be of interest to compare the importance ratings re- 





11 The jurors were asked to make one rating for the testimony of both daughters. 
In total, then, there were seven witnesses to be rated. 
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ceived by the witnesses with the length of their appearance on the 
stand. In the preparation of the experimental transcript an attempt 
was made to delete as much of the repetitious material as possible 
without, of course, seriously jeopardizing the realism of the experience. 
It may be assumed that all of the testimony that was retained was 
considered relevant to some degree. 





Length of 
Time on Importance 
Stand Witness Rating _ 
3 Both daughters!” 1 
1 First Defense Psychiatrist 2 
2 Second Defense Psychiatrist 3 
6,7 Friend-Government Psychiatrist 44%4,4% 
4 Deputy Fire Chief 6 
5 Arresting Officer 7 


The testimony of the two defense psychiatrists was rated second 
and third in importance; it was exceeded only by that of the com- 
plaining witnesses.’* The expert testimony, however, was rated no 
more important than might be anticipated if one were estimating the 
importance of the psychiatrists’ influence from the amount of time 
that the jurors were exposed to their views. Also, if the percentage of 
very important ratings received by the defense psychiatrists were 
compared with the combined row per cents that appear in the final 
column (85, 54, 25) in each of the three juror categories, the differ- 
ence between the psychiatrists and the combined per cents is only 
slightly in favor of the experts. 

In Table 4, on page 89, the jurors’ ratings of the experts in 
the “model” and “typical” versions were compared. The expectation 
was that the jurors would differentiate between the “model” and 
“typical” versions, such that the defense psychiatrists would receive 
a higher percentage of very important ratings from jurors who heard 
the “model” version. No changes were made in the testimony of the 
government psychiatrist; his ratings were included only for purposes 
of comparison. ; 

It may be noted that the testimony of the defense psychiatrists 
was not perceived as being any more important in the “model” than it 
was in the “typical” version. If anything, there is a slight indication 
of a difference in the opposite direction, but it is far from significant. 

While it appeared from the jurors’ responses to the first set of 





12 This ranking represents the combined testimony of both daughters. 

13 It should be noted that the two daughters were the first two witnesses to appear 
in the trial; and it may be that a primacy factor is operative, thereby causing the 
jurors to remember their testimony more clearly than they remember the testimony 
of the other, later witnesses. 
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items on the questionnaire that they were generally favorable if 
somewhat uncritical in their appraisal of the expert psychiatric testi- 
mony, it now appears that they allowed the experts no greater influ- 
ence on their final decision than might have been expected from the 
relative amount of time devoted to the psychiatric testimony during 


the trial. 
TABLE 4 
Per CENT OF Jurors RATING THE EXPERT TESTIMONY VERY IMPORTANT, 
BY VERSION OF TRIAL 








Number of 
Witnesses Model Typical 
Rated Ist 2nd Ist 2nd 
Very Def Def Govt Def Def Govt 
Important Psych Psych Psych Psych Psych Psych Combined 
5-7 92 91 90 91 92 88 91 
(271)* 
3-4 65 62 49 66 59 41 59 
(326) 
0-2 24 18 9 16 16 10 17 
(215) 
Combined 60 57 48 64 62 52 59 


(812) 





* Frequencies are in parentheses. 


However, it might well be that asking subjects to respond to 
items on a questionnaire so structures the situation that the respond- 
ents do not feel free to report their own feelings. Perhaps, if we turn 
to an examination of the transcripts of the deliberations and note the 
verbatim comments of the jurors, a more complete picture of the 
jurors’ reactions to the experts’ testimony can be reported. One word 
of caution: In presenting, as we do at this time, only those portions 
of the deliberations in which expert testimony is explicitly mentioned, 
we have not exhausted the relevance of the deliberations for this 
topic. It may be equally as important to indicate the other sources 
of reference that jurors rely upon in their assessment of the defend- 
ant’s behavior when the expert testimony is not discussed: Such fac- 
tors, for example, as having had direct contact with institutionalized 
persons. But, here again, a full and systematic analysis of the 
content of the deliberations must await publication of the whole range 
of insanity cases. 


IV 


The main brunt of the jurors’ discussion of the expert psychiatric 
testimony consisted of a detailed examination of what the doctors 
included or failed to include in their testimony, and the implications of 














90 OHIO STATE LAW JOURNAL [Vol. 21 


this testimony for the plea of insanity offered by the defense. That is, 
did the testimony provide adequate guidance to a body of laymen dele- 
gated the responsibility of determining whether or not the defendant 
should be declared legally insane? The following are quotations 
selected from the fifteen typed protocols of the deliberations presently 
available. The first excerpt may serve to establish the general tone 
of the jurors’ comments. It was taken from a jury that heard the 
“typical” expert testimony, and the comment was made after the 
discussion had been going on for about half an hour. 


Here you have two psychologists, psychiatrists, who knew and 
worked with the man, say that he is insane. I don’t just have to 
sit here and say that the man isn’t. When two medical men, of 
course you don’t have to believe in doctors, some people don’t. 
Secondly there are people who do not believe in psychiatrists, but 
I personally do and I wouldn’t ever put a man in prison, when 
psychiatrists get up and say that the man is emotionally disturbed, 
when he is sick. Is there anybody in this room that doesn’t be- 
lieve in psychiatry? That’s the whole thing in my estimation. It’s 
whether or not you are going to take the word of these two men, 
who are well known and are admired in the field, and have excellent 
jobs. They are impartial. They’re working for the county hospital. 
Are you going to take their word, or are you going to sit there and 
say that we know. We don’t even know this man. They worked 
with him, they both say that he is mentally disturbed. If you don’t 
take that as proof, I don’t know what you are going to do. I mean 
to me, in other words, if you don’t find him not guilty by reason 
of insanity, you’re sitting here disregarding the two psychiatrists 
in the case. 


A few minutes later, in the same deliberation, another juror responded. 


What I’m trying to say is just because these two people are edu- 
cated and they are way up over our heads that we have to accept 
what they say as truth and that’s it. In other words, they would be 
deciding for us, then we are not deciding for ourselves what is right 
in this particular case. 


A third juror interrupted to agree: 


If that’s the case, this case shouidn’t ever have gone to a jury. I 
mean that we should have to depend upon men specialized in the 
field of psychiatry to judge this man. 


The second juror continued: 


That’s right, you don’t need a jury if you are going to take two 

doctors’ words and say that this man is insane. Why do you need 

a jury? 

During the trial, in cross-examination both defense psychiatrists 
had insisted that insanity was a judicial term and involved a deter- 
mination which they “did not feel qualified to make.” This statement 
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was the source of considerable puzzlement in practically every deliber- 
ation. One juror expressed it this way: 


What I don’t clearly understand is are we talking in terms of legal 
insanity; or technical insanity; or medical insanity, the jargon of 
the psychiatrists? In the jargon of the psychiatrists, they do not 
declare him insane; they do not associate this man with the term 
that they generally associate with insanity, people who do not have 
control over their actions. The word psychosis came up, but they 
do not identify this man with having a psychosis, he had a mental 
disorder. 


Later in the deliberation the same juror commented: 


My argument is that the experts do not associate a mental illness 
to this man that has significance in terms of insanity. He had a 
mental disorder but was it such that the man was not responsible 
for his actions? 


For some jurors the fact that the psychiatrists could not state 
whether or not the defendant was insane, was a reflection of their 
own competence and perhaps of the competence of the entire field. 
One juror expressed it this way: 


Don’t you think doctors with such high standards as they should 
have would have been able to tell you a little more surely, whether 
they thought he was insane or not? 


Or, as several jurors observed in another deliberation: 


As far as I can see, the defense psychiatrists didn’t come right out 
and say that they thought the man was insane. They wouldn’t say 
that. . 

No, they did—didn’t. They didn’t state it right out. They were 
only giving ideas of their own which are never always correct. 

Now when it comes to mental sickness, everyone has their own. 
Mental sickness isn’t insanity. 


Perhaps the main point of discussion stimulated by the expert 
testimony was the meaning of the distinction between neuroses and 
psychoses. During the trial, each expert had testified that in his 
opinion the defendant was not psychotic, but that he was suffering 
from a psychoneurosis. What implications did the negative finding 
re psychoses have on the jurors’ determination of the sanity or insanity 
of the defendant? One juror put it this way: 

Didn’t that one doctor testify that he had an outside practice and 

that his whole practice practically was of people who had a neurosis. 

They’re jumpy, nervous, maybe they do funny kinds of things. But 

you don’t see his patients locked up in some institution do you? 

Well this fellow has a neurosis, or say, he has a mental illness. 

These other people they have a mental illness and they go to their 

psychiatrist and get treatment. But you don’t see them doing 
irrational acts and maybe breaking windows or robbing stores. 
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Or, another juror stated it: 


Now the part that bothers me is the difference between psychoses 
and neuroses and is a neuroses technically, does it technically come 
under the heading of insanity? In the language that the experts 
used, they associated psychosis with the word insanity. And they 
said the defendant had a neurosis. This one doctor pointed out 
that he was treating people from the outside world who had neu- 
roses and who were carrying on their everyday business. Neurosis 
is not an abnormal mental situation, most people are neurotic for 
one reason or the other. If every one of us in this room went to a 
psychiatrist for weeks they could find various strengths and weak- 
nesses on our viewpoints on many subjects. I’m sure we would 
fall under one or another type of category or classification in our 
general mental outlook. 


Or, still another juror made the following analysis: 


Part of the thing that bothers me about this is that everyone of 
us to some degree has a mental disorder. Anybody that likes the 
Cardinals but doesn’t like the Browns has a mental disorder be- 
cause I like the Browns, you follow me? So in our different beliefs, 
and I, oh, I raise my children differently than my neighbor raises 
his, so there’s something wrong with my neighbor. My only point is 
that in the realm of the mind there is lots of room for differences of 
thinking and behavior and patterns of organization. Technically, 
none of the experts crossed the line and said that this man is in- 
sane, is definitely insane. They said he had a mental disorder. 


A problem especially interesting to trial lawyers is how jurors 
assimilate conflicting expert opinion; and how in turn this reflects on 
the status of the expert witness. Thus it, can one still depend upon 
the testimony that has been “tinged by partisanship” to reflect the 
accumulated knowledge represented by the particular discipline? 
While the present trial does not provide the best opportunity for 
examining jurors’ reactions on this problem, in that although both 
sides called “experts,” the psychiatrist for the prosecution made al- 
most a perfunctory appearance, having neither seen nor examined the 
defendant before his testimony in the courtroom. It may still be of 
some interest to observe jurors’ reactions to the differences in con- 
clusions expressed by the experts. One juror made the following as- 
sessment of the situation: 

You understand that there are apparently four different schools 

of psychiatry, all of whom claim their school was right and the 

other school wrong; and, although they have made progress in 

psychiatry, I don’t think they identified it as a precise science 

as yet. 


Another juror distinguished the testimony of each side in the follow- 
ing way: 
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The big factor in my mind was that the two psychiatrists who 
testified that he was mentally deranged really examined the de- 
fendant. The other one I think the other man was a brilliant man, 
probably, but the other man definitely had mot examined this 
particular gentleman. I would have thought a lot more of his 

testimony, I mean, I see no reason for disbelieving him, but I 

would have thought a lot more of his testimony if he had examined 

him. The other two doctors had examined him and that’s an im- 

portant difference in my opinion. 

For some jurors, the testimony of the psychiatrist called by 
the prosecution was shown to be inadequate under cross-examination 
and therefore need not be given serious consideration in their delibera- 
tion. The following is one such instance: 

As I remember part of the testimony [the testimony of Dr. Grant], 

the defense attorney was questioning the doctor and that doctor 

said that sexual perversion is not necessarily insanity; but he said 

it was disturbed emotions. Then the defense attorney asked what 

the difference was and the doctor couldn’t say. 

Before concluding, we might discuss one other aspect of this 
problem of jurors’ evaluation of expert testimony. For those cases 
in which expert knowledge has been introduced, to whom shall the 
responsibility be delegated for deciding the issues in the case? In 
this period of increased expertise and specialization, many criticisms 
have been raised against the practice of laymen deciding matters 
about which their knowledge can at best be only on the level of an 
intelligent amateur. As indicated in the introductory comments in 
this paper, the early practice of the courts followed the procedure 
of having the experts serve almost as advisors to the bench. Somewhat 
later, it was left to the discretion of the judge, whether or not he 
would acquaint the members of the jury with the information he 
had acquired from the experts. The procedure, as it is commonly 
practiced today, is for each side to call the experts of his choice, 
who then testify for the enlightenment of the jury. How do jurors, 
as representatives of the general public, react to the idea of relin- 
quishing their responsibility for deciding such cases? In this instance, 
the specific question posed to the jurors was: 


Which to you, is the best way of deciding what should be done 
with a person who has committed a crime and pleads that he is 
insane? 

He should be tried before a jury, just like anyone else. 
——He should be tried before a judge. 

He should be turned over by the court to psychiatrists and 
they should determine what is to be done with him. 








Only 7 per cent of the jurors selected the judge. The choice 
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then was between a jury of laymen or a group of medical experts, and 
between those two the jury was favored almost two to one. Of the 
one third who were willing to delegate authority to the psychiatrists, 
the jurors who found the defendant not guilty by reason of insanity 
exceeded the guilty-prone jurors to a significant extent. The strongest 
support for the psychiatrists came from those jurors who found the de- 
fendant not guilty by reason of insanity after listening to the “model” 


psychiatric testimony. 
TABLE 5 
Per Cent FAVORING PSYCHIATRIST BY PSYCHIATRIC VERSION 
AND JURORS’ VERDICTS* 








Verdict Model Typical Combined 
NGI 45 36 41 
(124) ** (116) (240) 
G 29 30 30 
(242) (271) (513) 
Combined 34 32 33 
(366) (387) (753) 





* [X,? df (.99) = 6.6, X2 = 859 P < 01.) 
** The frequencies (figures in parentheses) do not include the 57 jurors who se- 
lected the judge. 


But, perhaps the point to be emphasized is that two thirds of 
the jurors were not ready to relinquish their responsibilities to an 
expert body. Perhaps the following comment from one of the delibera- 
tions captures some of the feelings surrounding this point. 

Just because these doctors are educated and they are way up over 

our heads, it doesn’t mean that we have to accept what’ they say 

as truth and that’s it. In other words they would be deciding for 

us. We would not be deciding for ourselves what is right in this 

particular case. If that were so, then this case should never have 

gone to a jury. I mean, then we would have to depend upon men 
specialized in the field of psychiatry to judge this man. The judge 
said that we could disregard their testimony, if we wanted to. 

After all, you can’t base your whole opinion on the fact that these 

people have degrees. 


V 


In this article we have utilized the unusual opportunity of an 
exposure to the actual protocols of deliberations in order to present 
information on jurors’ reactions to expert psychiatric testimony that 
went beyond the responses obtained from questionnaires. The jurors 
listened to a criminal trial involving a charge of incest and a plea of 
insanity, in which the defense had relied solely on the testimony of two 
psychiatrists. Both doctors had testified that the defendant was men- 
tally ill for some period preceding the trial and the acts with which he 
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was charged were not an unexpected result of his earlier experiences 
In contrast, the prosecution relied primarily on the testimony of lay 
witnesses, especially the testimony of the defendant’s two daughters. 
They did call as a final witness a psychiatrist who had not examined 
the defendant and who testified very briefly. 

In their reactions and evaluations of the expert testimony, the 
jurors made several points. They distinguished the contributions 
made by the defense and government psychiatrists. That is, they 
acknowledged that a doctor’s testimony not based on first hand knowl- 
edge of the subject may not be worth as much as testimony which 
was derived from direct contact. Generally speaking, most jurors 
granted to the experts the recognition appropriate to their specialized 
training and greater knowledge. Jurors did not, so far as can be 
judged at this time, indicate any differences in their evaluation of 
the “model” in contrast to the “typical” version of psychiatric testi- 
mony. The longer, more detailed, straightforward account was not 
perceived as being significantly more helpful or more influential than 
the shorter and more technical “typical” version. Generally, jurors 
indicated that they were impressed with the full scope of the experts’ 
performance on the stand. About three quarters of the jurors indi- 
cated that the testimony was helpful, and two thirds did not believe 
the language they employed was too technical or that more informa- 
tion was needed. But as to the experts influencing the jurors insofar 
as the verdict was concerned, this was another matter. 

It was almost because the jurors recognized that these men were 
experts, that they were members of a profession, that it gave the 
jurors license to grant them a certain degree of deference which did 
not also oblige them to accept the witnesses’ statements as directives 
for their own action. As experts, these witnesses had a position and a 
view to represent, just as a member of the Chamber of Commerce 
might present the businessman’s view, or a union leader, the working 
man’s perspective. These witnesses represented the views of psychia- 
try about criminals. It is suggested that for many of the jurors they 
appeared as extreme and perhaps impractical views which, in the 
final assessment, most jurors did not choose to accept. This interpre- 
tation, concerning the failure of the experts to influence the jurors 
in their ultimate decisions, that of finding the defendant guilty or 
insane, is strongly supported by one statistic which we have delib- 
erately delayed reporting: of the sixty-eight juries who heard and 
deliberated the case, only nine, or 13 per cent, found the defendant 
not guilty by reason of insanity. In brief, 71 per cent of the juries in 
finding the defendant guilty voted against the experts, and 16 per 
cent were unable to arrive at a unanimous verdict. 














ALCOHOLISM AND DRUG ADDICTION 


Joun M. MacponatLp, M.D.* 


Medico-legal problems associated with alcoholism and drug ad- 
diction include the medical evaluation of drunken drivers, the deter- 
mination of criminal responsibility and the interpretation of chemical 
tests of intoxication. Alchoholism and drug addiction will be defined 
following comment on their incidence and cost to the community. The 
causes, outcome and treatment of these disorders will be reviewed 
briefly and the medico-legal problems will be considered at greater 
length. The policy making functions of attorneys, both in public 
positions and in private practice demand a knowledge of the wide 
social implications of these disorders. 

Alcoholism and drug addiction are of considerable importance 
in the United States because of their relatively high incidence. It has 
been estimated that there are five million chronic alcoholics in the 
United States: about four and one quarter million men and three 
quarter million women.' Estimates of the number of drug addicts 
range all the way from a conservative 60,000 to an outside figure of 
one million. During the past six years, institutions have noted an 
alarming increase in addiction among adolescents and young adults, 
in some instances up to 200 per cent over the previous decade’s figures.” 

The economic costs of chronic alcoholism include medical and 
hospital treatment for alcoholics, losses resulting from accident and 
property damage, maintenance of courts and jails, support of the 
dependents of alcoholics and potential wage losses. Estimates of 
these costs range from one to seventeen billion dollars a year. The 
loss in human suffering cannot be expressed in figures. 

It is claimed that alcoholics are responsible each year for 1500 

fatal accidents at work, 2850 at home and in public places (which 

is an accident rate twice that of the non-alcoholic) and sustain 

390,000 personal injuries through accidents. The Yale group 

alleges that the life span of the chronic alcoholic is reduced ap- 

proximately twelve years compared to that of the non-drinker or 

the ordinary drinker.* 


Alcoholism among parents probably affects the incidence of juve- 
nile delinquency. It is alleged that some criminals take alcohol or 





* Assistant Professor of Psychiatry, University of Colorado School of Medicine; 
Assistant Medical Director, Colorado Psychopathic Hospital, Denver. 
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drugs to enable them to commit crimes. There can be not doubt that 
alcoholism is frequentiy associated with criminal offenses. A study of 
the urine alcohol concentration found in 822 persons arrested during 
or immediately after the commission of a felony showed that sixty- 
four per cent were under the influence of alcohol to such an extent that 
their inhibitions were reduced.* A recent study in Philadelphia showed 
that sixty-four per cent of 588 criminal homicides involved the use of 
alcohol.° The reported incidence of drunkenness in crimes of violence 
ranges from thirty to seventy-three per cent. It should be noted that 
many offenses are assumed to be due to alcohol on inusfficient grounds. 
Thus an offense might have been committed even in the absence of 
alcohol. Furthermore, excessive consumption of alcohol and crimi- 
nality may both be due to the same root cause, for example, personality 
maladjustment.® 

Much has been written about the relations between addiction and 
crime, but satisfactory statistical studies are lacking. The records of 
the United States Bureau of Narcotics show a strong relationship be- 
tween crime and drug addiction, both before and after the individual 
becomes addicted.’ Conversely, random studies made at the United 
States Public Health Service Hospital at Lexington, Kentucky, reveal 
that in the majority of cases, there was no criminal activity antedating 
addiction.* Many addicts commit crimes to obtain drugs or money 
to purchase them. Their crimes are usually confined to burglary, 
shoplifting, picking pockets or writing bad checks; nevertheless sexual 
offenses and crimes of violence are also committed. The relationship 
of narcotics to criminality has recently been reviewed by Finestone.® 

Chronic alcoholism has been defined by Sherfey as that condition 
in which an individual harms himself or his family through the use of 
alcohol and either cannot be made to realize it, or realizing it, no 
longer has the ability to overcome the habit. Drug addiction may be 
defined as the habitual use of drugs which produces not only craving 
and tolerance, but also severe physiological disturbances which 
appear following drug withdrawal. Tolerance refers to the progressive 
diminution in intensity of the effects of the same dose of the drug in 
question during continuous regular use. In addition to the triad of 
emotional dependence, tolerance, and withdrawal symptoms there 
may be added the tendency to relapse after repeated cures. 

The drugs of addiction include opium, morphine, heroin, codeine, 





4 Shupe, “Alcohol and Crime,” 44 J. Crim. L., C. & P.S. 661 (1954). 

5 Wolfgang, Patterns in Criminal Homicide (1958). 

6 Jones, Crime and the Penal System (1956). 

7 Anslinger & Tomkins, The Traffic in Narcotics (1953). 

8 Nyswander, op. cit. supra note 2. 

9 Finestone, “Narcotics and Criminality,” 22 Law & Contemp. Prob. 69 (1957). 
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dilaudid, metapon, pantopon, demerol, methadone, cocaine, benzedrine, 
bromides and barbiturates. Marijuana or hashish is usually included, 
although it is doubtful whether it is an addictive drug in the strict 
sense of the term. 

ETIOLOGY 


The reasons for excessive drinking are not easy to define. Samuel} 
Johnson once said, “In the bottle, discontent seeks for comfort, 
cowardice for courage and bashfulness for confidence.”” The common 
explanation that alcohol provides an escape from the problems of 
one’s existence does not explain why some people resort to it while 
others do not. Nor does it explain why some people resort to alcohol 
in times of stress and do so with impunity while others become 
chronic alcoholics. Sociologists stress the importance of various socio- 
logical factors and there can be no doubt that social and cultural 
factors influence the incidence of alcoholism. The idea that alcoholism 
can be inherited as a unitary trait is no longer seriously considered. 
Metabolic, hormonal and allergic theories of causation are not sup- 
ported by adequate clinical or experimental evidence. 

Alcoholism is not a single entity or disease, but a symptom of 
mental illness or personality disorder. Thus it may occur in the 
background of neurosis, as for example anxiety state, psychosis, such 
as paranoid schizophrenia, or character disorder. Although many 
psychiatrists believe that there is no one typical pre-alcoholic per- 
sonality, this viewpoint is disputed. There may be some truth in the 
statement that many a person is an alcoholic even before he has 
consumed a single drop of alcohol. The term “oral character” has 
been used to describe certain persons who are particularly vulnerable 
to alcoholism. This form of personality disorder has been attributed 
by the psychoanalytic school to emotional deprivation or overindul- 
gence in the very early years of childhood. The oral character is an 
immature, egocentric and dependent person who has a poor tolerance 
for frustration or tension. The dependent attitudes may be masked 
by an outward appearance of considerable independence. 

Although he has excessive needs for reassurance and approval, 
his self-centered behavior deprives him of the friendship and support 
which he craves. Neurotic conflicts and the restrictions of conscience 
interfere with normal social expression of sexual and aggressive drives. 
Expression of these drives under the influence of alcohol ieads to 
painful feelings of remorse which are assuaged by further ingestion 
of alcohol. (The conscience has been well defined as that part of the 
mind which is soluble in alcohol.) In his choice of wife the alcoholic 
tends to select a motherly controlling woman, but all too often marital 
conflict and divorce are the outcome. 
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The causes of drug addiction are similar to those of alcoholism. 
Physicians, nurses and others who have ready access to drugs have a 
relatively high incidence of drug addiction. Unwise prolonged ad- 
ministration of narcotics to patients with medical or surgical disorders 
sometimes leads to addiction. In both groups personality factors 
usually play an important role in predisposition. 


COURSE AND PROGNOSIS 


The illness may be interrupted at any time by a return to sobriety, 
but it tends to run a downward course, reflected in the work record by 
progressive failure and in the personality by increasing irritability, 
forgetfulness and disregard for the social conventions. Baseless accusa- 
tions of marital infidelity are not uncommon, particularly in the 
presence of impotence or latent homosexual tendencies. In the more 
severe cases the illness is punctuated by episodes of delirium and may 
terminate in suicide, dementia or Korsakoff’s psychosis. 

Delirium (acute brain syndrome) is characterized by poorly 
sustained attention, variable difficulty in grasping the statements of 
others, and in formulating replies, disorientation, hallucinations espe- 
cially visual, paranoid tendencies and anxiety, depression or other 
changes in mood. Dementia (chronic brain syndrome) refers to 
intellectual deterioration with emotional lability and defects in orienta- 
tion, memory and judgment. Korsakoff’s psychosis is characterized 
by very severe defects in memory, confabulation and intellectual 
impairment. The use of the term alcoholic hallucinosis indicates 
failure to distinguish between delirium and a brief schizophrenic 
illness precipitated by alcohol or other factors. 

The results of continued energetic treatment of alcoholism, despite 
frequent relapses, justifies a more optimistic attitude than is generally 
held by the public. The need for adequate treatment and the futility 
of repeated brief jail sentences cannot be overemphasized. The 
course and prognosis in drug addiction is somewhat more ominous but 
a proportion of cases recover with, and sometimes without, psychiatric 
aid. Statistical studies on the outcome of treatment of alcoholics and 
drug addicts vary greatly in their findings and reports can be found 
to support both optimism and pessimism. This variation is related 
to the nature of the treatment, the selection of cases and other 
factors. 

TREATMENT 


The kind of treatment to be adopted will depend upon evaluation 
of the causes which led to the alcoholism. Treatment should be 
directed to the primary disorder, neurosis, psychosis or personality 
disorder. At the outset the patient is told that he must choose between 
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total abstinence and chronic alcoholism. The alcoholic is unable to 
change from excessive to moderate drinking. The occasional reported 
exception to this rule does not challenge its general validity." Much 
will depend upon adequate motivation for treatment. The patient 
who seeks therapy prior to trial on criminal charges, or under threat 
of divorce proceedings, loss of employment, or commitment to a 
mental hospital may have little genuine desire for help. The overly 
optimistic facile chronic alcoholic who boasts that he can “take it or 
leave it” is not, as a rule, a suitable candidate for treatment. 

The patient who is committed to hospital against his will may 
regard treatment as punishment and fail to cooperate. It has been 
stated that involuntary hospitalization serves only to improve the 
alcoholic’s physical condition so that upon release he may continue 
his drinking with renewed vigor. Recent studies, however, suggest 
a more favorable outcome following involuntary commitment to 
mental hospitals. The community will not usually be prepared to 
compel an individual to submit to treatment until his disorder has 
become easily recognizable and consequently, far advanced. In general, 
therefore, it may be said that legal compulsion alone, however desir- 
able it may be to protect society from the alcoholic, can do little to 
bring to light cases of alcoholism in their earliest and, therefore, 
therapeutically more hopeful stages.’ There is a need for more out- 
patient clinics for alcoholics in general hospitals. Patients with serious 
physical or mental disorders should be admitted to hospitals without 
delay. 

Antabuse is a valuable adjunct in the treatment of chronic 
alcoholism. The drug is taken orally and has no ill effects so long as 
the patient refrains from alcohol. If alcohol is taken there is a rapid 
appearance of alarming and extremely unpleasant bodily reactions 
which have been aptly described as a premature severe hangover. As 
serious symptoms may follow ingestion of large amounts of alcohol 
the treatment cannot be used in persons with serious physical disease. 
Another drug, temposil, which causes a less severe reaction following 
ingestion of alcohol may be substituted. It should be remembered 
that these drugs require the cooperation of the patient and that they 
are an aid and not a substitute for psychotherapy. The conditioned- 
reflex treatment is less popular than formerly. A drug which induces 
nausea and vomiting is given together with alcohol for the purpose 
of developing an aversion to alcohol. 

Alcoholism is a disease in social relations and modern treatment 
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takes advantage of community resources such as social welfare 
agencies, the public health nurse, probation officer, minister of religion 
and Alcoholics Anonymous. The latter organization, whose members 
are former alcoholics, offers the alcoholic an opportunity to escape 
from his isolation, from the feeling that no one really understands or 
cares about him. The attitude of acceptance without condemnation is 
so strikingly in contrast with the attitude of the public, that the 
alcoholic is more able to accept their help. Treatment of the marital 
partner of the alcoholic is sometimes desirable. 

Psychiatric treatment of drug addiction is also directed toward 
resolution of underlying emotional problems. Persons addicted to 
opiates, synthetic analgesics, cocaine and marijuana are eligible for 
admission to the United States Public Health Service Hospitals at 
Lexington, Kentucky, and Fort Worth, Texas. Narcotics Anonymous, 
founded much later than Alcoholics Anonymous, has groups in many 
of the larger cities in the United States. The automatic imposition 
of severe terms of imprisonment on persons convicted of drug offenses 
is an unfortunate recent development in some jurisdictions and pre- 
cludes provision of active psychiatric treatment and rehabilitation 
for selected cases. 

Under the present federal law drugs may not be prescribed to 
keep an addict comfortable if he refuses withdrawal. It has been 
claimed that if drugs were made available for addicts under medical 
supervision, criminal acts would no longer be necessary in order to 
obtain a supply of drugs and drug pushers would be put out of busi- 
ness from lack of patronage.’* This controversial proposal is open to 
considerable question. 


DrIVING UNDER THE INFLUENCE OF ALCOHOL OR DruGS 


A widely accepted decision with reference to drunken driving is 
that of the Arizona Supreme Court."* 


The expression “under the influence of intoxicating liquor” covers 
not only all the well known and easily recognized conditions and 
degrees of intoxication, but any abnormal mental or physical condi- 
tion which is the result of indulging in any degree in intoxicating 
liquors, and which tends to deprive him of that clearness of intellect 
and control of himself which he would otherwise possess. If the 
ability of the driver of an automobile has been lessened in the 
slightest degree by the use of intoxicating liquors, then the driver 
is deemed to be under the influence of intoxicating liquor. The 
mere fact that a driver has taken a drink does not place him under 


12 Howe, “An Alternative Solution to the Narcotics Problem,” 22 Law & Contemp. 
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the ban of the statute unless such drink has some influence upon 
him, lessening in some degree his ability to handle said automobile. 


The driver suspected of being under the influence of alcohol or 
drugs who is given a medical examination may be subjected to a very 
cursory study. As the diagnosis depends on a number of symptoms 
and signs which may be produced by other medical conditions, a 
thorough history and careful examination is essential. The ‘Alcohol 
Influence Report Form” of the National Safety Council provides an 
excellent outline for this purpose. Care should be taken to determine 
whether the abnormal behavior is the result of head injury, organic 
brain disease, diabetes, an overdose of insulin, carbon monoxide poison- 
ing, or other disorders which may simulate drunkenness. Tranquilizing 
drugs, now in widespread use, potentiate the effects of alcohol. The 
Nalline test is of value in the diagnosis of addiction to morphine and 
related narcotic drugs. Injection of nalline produces the appearance 
of withdrawal symptoms in addicts within thirty minutes. 

Chemical tests of intoxication are usualiy reported in terms of the 
equivalent blood alcohol concentration. The American Medical Asso- 
ciation Committee on Medicolegal Problems and the National Safety 
Council’s Committee on Tests for Intoxication in 1938-1939, issued 
reports which agreed on the following recommendations for the inter- 
pretation of the level of blood alcohol in an automobile driver."* 

Zone 1—Blood alcohol from 0.00 to 0.05 per cent, by weight 
(zero to 50 mg. per cent): prima facie evidence not under the influence. 

Zone 2—Blood alcohol from 0.05 to 0.15 per cent, by weight (50 
to 150 mg. per cent): evidence not prima facie, but admissible, with 
prosecution if the physical symptoms warrant. 

Zone 3—Blood alcohol above 0.15 per cent, by weight (above 
150 mg. per cent): prima facie evidence of under the influence. 

These recommendations for the interpretation of blood alcohol 
levels of automobile drivers have been widely accepted in the United 
States. Further reference will be made later to chemical tests for 
intoxication. 


CRIMINAL RESPONSIBILITY 


Many crimes are committed under the influence of alcohol, but 
drunkenness, in itself, does not relieve the suspect of legal responsi- 
bility for his criminal act. According to Weihofen, involuntary intoxi- 
cation is a defense, where by reason of such intoxication, the defendant 
was unable to understand the nature and consequences of his act. 
Intoxication is involuntary only if the intoxicant has imbibed as a 
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result of duress, fraud or mistake. It is not sufficient that one was 
persuaded or advised to drink.” 

In many crimes the intention to perform the criminal act is an 
essential element of the crime. As chemical tests for intoxication are 
performed more commonly than medical examination following arrest 
of the suspect, the chemical test results may become a focal point of 
argument in the trial. The relationship of criminal responsibility to 
test results is further considered in the section on these tests. 

Alcoholism resulting in delirium tremens, alcoholic hallucinosis, 
dementia or Korsakoff’s psychosis may relieve a defendant of criminal 
responsibility. Similar disorders may arise from drug addiction. In 
support of an insanity plea it is sometimes claimed that the defendant 
suffered from pathological intoxication. This term has been used to 
describe the appearance of extreme behavioral reactions with subse- 
quent amnesia following the drinking of small amounts of alcohol. 
Critical study of the various descriptions of pathological intoxication 
tends to create the suspicion that a naive and credulous belief in the 
magic powers of alcohol and the diagnostic value of amnesia has 
resulted in a blending of the symptoms and characteristics of dif- 
ferent reaction types to create an entity that bears more relation to 
legendary composite figures, such as the minotaur and the centaur, 
than to clinical reality.’® 

Pathological intoxication is defined in the Diagnostic and Statisti- 
cal Manual of the American Psychiatric Association as follows: 

When without apparent pre-existing mental disorder, there is 

a marked behavioral or psychotic reaction with an acute brain 
syndrome after minimal alcoholic intake, the case will be classified 
here. When a pre-existing psychotic, psychoneurotic, or personality 
disorder is made more manifest after minimal alcoholic intake, the 
case will be classified under the diagnosis of the underlying condi- 
tion. 

Although there may be no apparent pre-existing mental disorder, 
adequate psychiatric examination should reveal those psychodynamic 
factors which are responsible both for the onset of the behavioral 
reaction and its symptomatology. May and Ebaugh attribute failure 
to evaluate psychodynamic factors as accounting for the legendary 
effect of minute amounts of alcohol that is mentioned so frequently 
in discussions of pathological intoxication. A careful history supple- 
mented by additional information from outside sources may clarify 
not only the particular conflict and precipitating circumstances in- 
volved but also the correct clinical diagnosis. The term pathological 
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intoxication should be abandoned in favor of more accurate clinical 
diagnosis. 

Explosive outbursts of rage are not uncommon in sociopaths 
when their ego control has been weakened by alcohol. Dramatic 
histrionic outbursts may be shown by hysterics under the effects of 
stress and alcohol. Aggressive behavior and amnesia may have an 
epileptic origin. Following severe head injury there may be greatly 
reduced tolerance to alcohol associated with behavioral reaction. The 
possibility of a short-lived delirious reaction with bizarre behavior 
should not be overlooked. Even small quantities of alcohol may 
temporarily release a schizophrenic reaction or exacerbate the symp- 
tomatology in cases of ambulatory or pseudoneurotic schizophrenia. 
The association of amnesia, violence and alcohol does not justify 
diagnosis of the dubious hypothetical syndrome, pathological intoxica- 
tion.’? 

CHEMICAL TESTS FOR INTOXICATION 


Chemical tests for intoxication are based upon analysis of the 
patient’s blood, breath, or urine. The brain alcohol concentration is 
somewhat lower than the blood alcohol concentration, but equilibrium 
is reached quickly and there is a constant ratio between the alcohol 
concentration in arterial blood and that in the brain. During the first 
hour of drinking, the alcohol level in peripheral venous blood is 
frequently ten to twenty per cent below that of capillary blood. The 
alcohol concentration in the latter is a more accurate indication of 
the concentration in the brain. : 

There is a fairly constant ratio between the concentration of 
alcohoi in the blood and the concentration in the urine as it is secreted. 
Commonly accepted figures for the urine blood alcohol ratio range 
from 1.2 to 1, to 1.3 to 1. A urine alcohol test does not necessarily 
reflect the blood alcohol concentration. A person was given 250 cc. 
of whisky on going to bed at ten p.m.; the urine was retained until 
eight a.m. At this time, the concentration in the blood as judged from 
the urine was 0.11 per cent, whereas direct examination of the blood 
showed it to be alcohol free.** In order to avoid obtaining urine which 
has accumulated in the bladder over a long period of time, the sample 
should be obtained about fifteen to twenty minutes after the patient 
has emptied his bladder completely. 

Usually the test results on urine or breath are reported in terms 
of the equivalent blood alcohol concentration. Blood alcohol tests 
may be expressed as milligrams per cubic centimeter, milligrams per 





17 Macdonald, Psychiatry and the Criminal (1957). 
18 Haggard, Greenberg, Carrol & Miller, “The Use of the Urine in the Chemical 
Test for Intoxication,” 115 J.A.M.A. 1680 (1940). 
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100 cubic centimeters, or grams per 100 cubic centimeters. If each 
expert at the trial uses a different method of reporting the blood 
alcohol level, this may cause considerable confusion which is not always 
confined to the lay persons present. In the stress of the court room 
atmosphere, the expert himself may become confused. He should 
remember that the following figures all express the same concentration 
of alcohol in the blood. 

150 mg. per 100 cc. 1.5 mg per cc. 

0.15 gm per 100 cc. 150 mg. per cent 

0.15 per cent by weight 

The concentration of alcohol in the blood reaches a maximum in 
about one half to one hour after ingestion. Absorption from the 
gastrointestinal tract is slowed by the presence of food, especially 
fatty food in the stomach. More rapid alcohol absorption occurs 
from drinks containing an alcohol concentration of from fifteen to 
thirty per cent than from drinks containing more concentrated or 
more dilute solutions. After reaching a maximum, the concentration of 
alcohol in the blood decreases at a fairly steady rate. About ninety 
per cent of the alcohol is oxidized to carbon dioxide and water and 
the remainder is eliminated unchanged, principally in the breath and 
urine together with small amounts in water loss from other sources.’® 

The rate of disappearance of alcohol from the blood varies con- 
siderably between individuals. This is of some importance as medical 
or biochemical experts in court sometimes claim to be able to estimate 
the accused’s blood alcohol concentration at the time of the crime on 
the assumption that the accused eliminated alcohol from his blood at 
a certain rate between the time of his drinking and the time of the 
crime. Rabinowitch quotes the Criminal Court of Appeal in Texas 
as accepting as a fact that normally all persons eliminate alcohol 
from their body at the same rate—a belief contrary to every known 
fact about the metabolism of alcohol in the human body.” 

Once alcohol absorption has been completed and equilibrium 
has been established, the average fall in blood alcohol concentration 
is 15 mg. per cent per hour and the average disappearance rate of 
alcohol from the body of a 150 pound man, is 7 gm. per hour (i.e., 
9 cc. of absolute alcohol or about two-thirds of an ounce of whisky). 
These are average figures and the rate of disappearance of alcohol 
from the body varies between one person and another, and also in 
the same person from day to day or even hour to hour. According to 
Widmark, the rate of fall in blood alcohol concentration in different 





19 Macdonald, op. cit. supra note 17. 
20 Rabinowitch, “Chemical Tests of Alcoholic Intoxication,” 24 Obiter Dicta 2, 15 


(1955). 
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individuals varies between 10 and 24 mg. per cent per hour. Similarly, 
the disappearance rate of alcohol from the body varies between 4.3 and 
11.2 gm. per hour.*' 

t is clear that any attempt to estimate the suspect’s blood alcohol 
concentration at the time of the crime, on the basis of deductions 
drawn from a knowledge of the amount of alcohol ingested over a 
certain period of time, or from the results of a blood alcohol test taken 
some hours after the crime, can yield only a very approximate 
answer, because of the wide variation in different persons in rates of 
disappearance of alcohol from the body. Yet some experts will esti- 
mate a suspect’s blood alcohol level in this manner at a single definite 
figure, which is stated in evidence with a degree of confidence and 
dogmatism which ill becomes their scientific training. 

There is marked individual variation in reaction to alcohol, and 
widely divergent blood alcohol concentrations may be required in 
different individuals to produce the same degree of intoxication. All 
other things being equal, a person accustomed to taking alcohol 
regularly will probably be less affected, at a given blood alcohol con- 
centration, than will be an abstainer or occasional drinker. Brain 
injury, organic brain disease, or recent febrile illness may render a 
person more susceptible to the effects of alcohol. Barbiturate and 
tranquillizing drugs, such as chlorpromazine, potentiate the effects of 
alcohol. 

Mellanby has shown that a given level of blood alcohol produces 
more symptoms of intoxication when the blood alcohol concentration 
is rising than when it is falling. Mirsky et al. have demonstrated that 
when the blood alcohol concentration is maintained for some hours, 
symptoms of intoxication may disappear at blood alcohol levels which 
are much higher than those at which symptoms of intoxication previ- 
ously developed. For example, one of their patients became drunk at 
a blood alcohol level of 188 mg. per cent and later regained sobriety 
at a blood alcohol level of 291 mg. per cent.” 

These findings have been subjected to question as peripheral 
venous blood was used in the experiment. Fifteen minutes after the 
first drink, the level of alcohol in arterial blood may be forty to sixty 
per cent higher than the level in peripheral venous blood and this lag 
may persist for the first hour of drinking. Therefore, during the rising 
level, the actual alcohol concentration in arterial blood and brain may 





21 “The Pharmacology of Alcohol,” supra note 14. 

22 Mirsky, Piker, Rosenbaum & Lederer, “Adaptation of the Central Nervous 
System to Varying Concentrations of Alcohol in the Blood,” 2 Quart. J. Stud. Alcohol 
23 (1941). 
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have been much higher than the peripheral venous blood levels 
reported by Mirsky.”* 

Goldberg’s study** cannot be subjected to this criticism as capil- 
lary blood was used for the alcohol tests. The degree of intoxication 
at a given blood alcohol concentration was found to be greater for 
motor and psychological functions, but not for sensory functions, 
when the blood alcohol concentration was rising than when it was 
falling. Thus symptoms appeared at lower blood alcohol concentra- 
tions than the concentrations at which they disappeared. More 
sensitive tests were employed than those used by Mirsky et al. The 
difference in blood alcohol concentrations between appearance and 
disappearance of symptoms varied from 1 to 32 mg. per cent depend- 
ing on the particular motor, psychological or sensory function tested. 

Some persons may show clinical evidence of intoxication with a 
blood alcohol concentration of less than 50 mg. per cent, while others, 
usually chronic alcoholics, may not be intoxicated, by clinical tests, 
despite a blood alcohol level of over 300 mg. per cent. Several 
chronic drinkers in Jetter’s study*® were found to be relatively sober 
by clinical tests yet the blood alcohol concentration ranged from 350 
to 450 mg. per cent. This latter concentration is close to the lethal 
point and is one at which severe intoxication or even coma is the 
common finding. 

The findings of six investigators regarding blood level and the 
appearance of frank intoxication have been reported by Harger and 
Hulpieu.”* The usual criteria for frank intoxication in these studies 
were weaving gait, slurred speech and other signs of muscular inco- 
ordination. These criteria of intoxication represent a greater degree 
of impairment than the beginning levels of impairment included in the 
definition of “under the influence” accepted by most courts with 
respect to automobile driving. 

Certain conclusions may be drawn from these findings. A very 
few persons become drunk with a blood alcohol concentration below 
50 mg. per cent. Almost ninety per cent of persons with a blood 
alcohol level between 150 and 200 mg. per cent are drunk. Very few 
persons with a blood alcohol concentration of over 200 mg. per cent 
will escape a diagnosis of drunkenness. The higher the alcoholic con- 
tent of the blood, the greater is the probability that the person was 





23 Harger, “Comments on the Article ‘Medico-Legal Aspects of Chemical Tests of 
Alcoholic Intoxication’ by Dr. I. M. Rabinowitch,” 12 Canad. Serv. M.J. 808 (1956). 

24 Goldberg, “Quantitative Studies on Alcohol Tolerance in Man,” 5 Acta Physiol. 
Scandinav. 1 (1943). 

25 Jetter, “The Chemical and Clinical Diagnosis of Acute Alcoholism,” 221 New 
Eng. J. Med. 1019 (1939). 

26 “The Pharmacology of Alcohol,” supra note 14. 
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intoxicated, but this is a statistical conclusion, it therefore may or may 
not, and need not necessarily apply to the individual.27 The blood 
alcohol level should always be interpreted in the light of the clinical 
findings. 

It should be emphasized again that a person may become in- 
capable of driving a car safely before he becomes clinically drunk. 


RELIABILITY OF CHEMICAL TESTS FOR INTOXICATION 


As with any laboratory test there is always the possibility of 
error. The wrong blood may be tested, the chemical solutions may 
contain impurities, or mistake may be made in obtaining or reporting 
the results of the test. Contamination by rubber connections causes 
minimal errors.** A manslaughter case where the sample of blood for 
the test had been allowed to clot and the chemist had used the serum 
only for the test, prompted the comment by Rabinowitch that such a 
procedure could lead to an error of twenty to twenty-five per cent.”® 
This contention has been contradicted by Harger and Muehlberger.* 

The use of alcohol for sterilizing the skin surface prior to the 
taking of the blood specimen does not introduce any appreciable 
error into the results of the blood analysis. In Muehlberger’s extensive 
experience, the error is usually less than 0.01 per cent alcohol in the 
blood and never has been known to be above 0.02 per cent.** When 
only small amounts of blood are available, as with capillary tests, there 
is greater potential chance for chemical errors. Providing a careful 
technique is used, blood alcohol tests should not have an error exceed- 
ing plus or minus three per cent in alcohol concentrations of 0.1 per 
cent and over.*” 

A breath test will only give an accurate measure of the concen- 
tration of alcohol in the circulating blood if there has been a lapse of 
at least fifteen minutes between either the taking of the last drink or 
the time of regurgitation of alcohol from the stomach and the taking 
of breath for analysis. During this fifteen-minute interval any alco- 


4 —E 








27 “Chemical Tests of Alcoholic Intoxication,” supra note 20. 

28 Jetter, “A Critical Survey of Various Chemical Methods for Determining The 
Alcohol Content of Body Fluids and Tissues with their Physiological and Medico- 
Legal Significance,” 2 Quart. J. Stud. Alcohol 512 (1941). 

29 “Chemical Tests of Alcoholic Intoxication,” supra note 20. 

30 Harger, “Medicolegal Aspects of Chemical Tests of Alcoholic Intoxication,” 39 
J. Crim. L., C. & P.S. 402 (1948) ; Muehlberger, “Medicolegal Aspects of Chemical Tests 
of Alcoholic Intoxication,” 39 J. Crim. L., C. & P.S. 411 (1948). 

31 Muehlberger, Ibid. 

32 Jetter, op. cit. supra note 28. 
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holic liquor remaining in the mouth and throat or under a dental 
plate will have been washed down by saliva.** 

Those breath tests (Drunkometer and Intoximeter) which cal- 
culate the content of alveolar air in an ordinary breath by analyzing 
the carbon dioxide content are based on the assumption that the 
carbon dioxide content of alveolar air is always close to 5.5 per cent 
by volume. This assumption is not true in the presence of severe 
acidosis or alkalosis which will affect the test results. These conditions 
may be controlled or eliminated by proper precautionary methods. 
Practically all types of acidosis can be detected (with the possible 
exception of uremia) by the presence of acetone in the breath.** 

The severe acidosis in starvation, uncontrolled diabetes and 
uremia may cause falsely high results in a breath test as compared 
with a blood alcohol test. Several persons addicted to alcohol who 
were admitted to the hospital in a state of severe starvation showed 
a breath alcohol figure much higher than the blood alcohol figure.*® 
Hyperventilation, to the point of imminent syncope, may result in a 
breath alcohol determination which is fifty to one hundred per cent 
higher than the true level present in the blood sample.** Hyperventila- 
tion is to be avoided; at least ten minutes should elapse from the time 
of hyperventilation to the time the apparatus is used. The drastic 
unnatural type of hyperventilation used in the above study by Jetter 
and Forrester does not occur in subjects being given breath tests, and 
a few deep breaths just prior to the test do not alter the results.*” 

Alkalosis resulting from emesis or severe muscular exercise may 
give falsely low results in a breath test. The subject should be at rest 
for at least ten minutes if there has been previous severe muscular 
exercise; a waiting period of twenty to thirty minutes becomes neces- 
sary if emesis has occurred.** 

The National Safety Council studied three methods of blood 
alcohol determination by analysis of the breath. It was found that 
when the Drunkometer, Intoximeter and Alcometer were used in the 
manner recommended by the authors, the results obtained were in 
close agreement (plus or minus .015 per cent) with results obtained by 
direct analysis of the blood. The maximum disagreement was 0.28 











33 Bogen, “Drunkenness,” 176 Am. J.M. Sc. 153 (1928); Muehlberger, “Medico- 
legal Aspects of Alcohol Intoxication,” in Gradwohl, Legal Medicine (1954). 

34 Jetter & Forrester, “The Perchlorate Method for Determining Concentration of 
Alcohol in Expired Air as a Medicolegal Test,” 32 Arch. Path. 828 (1941). 

35 Ibid. 

36 Jbid. 

37 Harger, op cit. supra note 23. 

38 Jetter, op. cit. supra note 28. 
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per cent and this error (along with two others over .02 per cent) was 
probably due to faulty technique.* 

If the victim and the accused had been drinking equal amounts 
of liquor together prior to the homicide, it may be claimed that a 
post-mortem blood alcohol test on the victim gives a good indication 
of the blood alcohol concentration of the accused at the time of the 
crime. Such an assertion is open to question as the rate of alcohol 
elimination from the body may vary considerably between the two 
persons. There are four important sources of error in the estimation 
of the blood alcohol concentration in a dead body. (1) Alcohol may 
be produced in the body after death by alcohol producing bacteria.*° 
(2) Putrefaction may cause the production of volatile reducing agents 
which, unless special precautions are taken, may interfere with the 
determination of alcohol content of the blood or tissue. (3) Diffusion 
of alcohol through the stomach wall after death may cause an increased 
alcohol concentration in blood in the thoracic cavity. Gifford and 
Turkel*' demonstrated that instillation of whisky into the in situ 
stomach of cadavers may result in sufficient diffusion of the alcohol 
to result in a thoracic blood alcohol level as high as 312 mg. per cent. 
Blood from the femoral veins of the same cadavers contained no 
alcohol or only a slight trace. (4) The fluid used to embalm the body 
may contain alcohol. 

The results of chemical tests for intoxication are so highly re- 
garded by some courts that any technical error in the performance 
of the test may cause grave injustice. 





39 “Chemical Tests for Intoxication,” National Safety Council Committee on Tests 
for Intoxication, (1953). 

40 Bonnichsen, Halstrom, Moller & Thedrell, “Development of Ethanol in Blood 
Samples and Human Organs During Forensic Clinical Practice,” 9 Acta Pharmacol. et 
Toxicol. 352 (1954). 

41 Gifford & Turkel, “Diffusion of Alcohol Through Stomach Wall after Death: A 
Cause of Erroneous Blood Alcohol Levels,” 161 J.A.M.A. 866 (1956). 











HOSPITALIZATION PROCEDURES FOR THE 
MENTALLY ILL IN THE USSR AND 
OTHER EUROPEAN COUNTRIES 


RALPH M. Patterson, M.D.* 


As the various States of the United States assumed the responsi- 
bility for the care and treatment of their mentally ill subjects, each 
in turn adopted laws to provide for the admission procedure in keeping 
with the attitudes of the time. A few have made some attempt at 
modernization but the pattern established early in the 19th Century 
continues in force in a large majority. This consists of the following 
steps: (1) A petition for examination of the alleged mentally ill 
person is filed in the local probate court by a relative or police officer; 
(2) Notices of a hearing and the date are sent to the ill individual, 
interested relatives and others; (3) One or more physicians are ap- 
pointed by the court to examine the patient and report to the court; 
(4) A hearing is held at which the patient may or may not be present; 
(5) If the judge concludes that the person concerned is mentally ill, 
an “adjudication” is issued and made a matter of public record and 
the ill individual loses his civil rights in varying degrees; (6) A commit- 
ment to an appropriate institution is issued; (7) The sheriff’s depart- 
ment is ordered to transport the ill person to the receiving hospital. 
These archaic procedures, suggestive of a criminal trial, remain in 
force in most States, including Ohio, despite modest efforts at 
renovation. . 

The majority of European countries have abandoned these 
obsolete practices. A 1955 publication of the World Health Organi- 
zation’ contains an excellent survey of the commitment procedures 
of its member nations. That study, in addition to being complete 
with citations to applicable laws and containing charts for graphic 
comparison of the various commitment procedures, also contains the 
following summation of European trends in this area: 

One important tendency, illustrating the more humane ap- 
proach to the problems of mental patients, is that of changing the 
terminology at present in use in such a way as to remove its 
criminal flavour. 

A recurring proposai is for legislative provision for full psy- 
chiatric care in the community, including preventive action and the 
institution of in-patient and out-patient clinics providing early 


treatment as well as arrangements for screening and advising 
persons in need of hospitalization. . . . 





* Chairman, Department of Psychiatry, College of Medicine, Ohio State University. 
1 Hospitalization of Mental Patients (World Health Org. 1955), reprinted from 
6 Int'l Dig. of Health Legislation 1-100 (1955). 
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A suggestion put forward in one country, although not yet 
adopted, is that mentally disturbed persons who need psychiatric 
care and who are dangerous to themselves or others and are unwill- 
ing to receive care voluntarily should be placed under supervision, 
which would be exercised by a psychiatric social service. Accord- 
ing to this project, the patients could be under supervision while 
living outside a mental hospital, that is, in their own homes or 
elsewhere. If it became necessary to admit them to a mental hos- 
pital, this could be done with little formality. If discharged from 
hospital, they would automatically remain under supervision. There 
is also general agreement that where it is necessary for a patient 
to be admitted to a mental hospital, the admission procedure 
should be simple, due regard being given to the protection of the 
rights of the patient. Thus, where voluntary admission is not pro- 
vided for, it is proposed that this should be done. Moreover, it has 
been suggested that medical certification and official sanction 
before the admission of a voluntary patient might be dispensed 
with, as might also any limitation on the duration of stay and the 
requirement to change a voluntary patient’s status if he loses the 
power to express himself as willing or unwilling to receive treatment. 

Some statements or model provisions have been made in favour 
of admitting involuntary patients by medical certification alone, 
with the proviso, in some cases, that the certifiers should be spe- 
cially qualified practitioners. Another suggestion is that medical 
superintendents of institutions should have wider powers to arrange 
direct admissions. 

In certain discussions of ways of improving existing legislation, 
it has been stated that detention should only be compulsory if the 
patient is unable or unwilling to consent to care and treatment. 
There is disagreement as to the necessity for judicial intervention 
in commitment procedures. According to some, prolonged treatment 
under compulsory detention should be covered by judicial order; 
others consider that the role of the judicial authority should be 
limited to control and intervention, if necessary, after admission. 
Still others propose the creation of administrative commissions to 
make exhaustive inquiries into each case; such decisions would, 
however, be open to review by the appellate courts and the person 
concerned would have the right to a writ of habeas corpus. In any 
case, the majority opinion is against compulsory attendance of the 
patient at a court hearing, admission of the public to such hearings, 
and trial by jury. 


Although some statements on improvements are in favour of 
simplifying release procedures by giving the medical superintend- 
ents of institutions wider powers in this respect, others prefer the 
creation of special medico-legal discharge commissions. Another 
principal enunciated is that there should be provisions for con- 
tinuous review of the mental conditions of patients and for condi- 
tional release and discharge when the patient’s mental condition 
justifies it.’ 





2 Id. at 78-80. 
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This article does not attempt to duplicate the World Health 
Organization Monograph but presents instead a psychiatrist’s first 
hand impressions of the practical application of these procedures. 
The source of information was the author’s recent European tour 
during which he visited mental hospitals in Scotland, England, Switzer- 
land, Czechoslovakia, USSR, Finland and Sweden and talked with 
doctors specializing in psychiatry or the administration of mental 
hospitals. It should be admitted that no inquiry was made of attor- 
neys or judges. 

In all of the countries mentioned, the care of the mentally ill is 
considered to be a health problem rather than a legal one and conse- 
quently the procedures followed are carried out primarily by physi- 
cians or health officers. In the USSR, for example, if a physician 
considers his patient to be mentally ill the patient is referred to a 
psychiatric clinic. If the psychiatrist, who examines the patient or 
takes the patient under treatment, concludes that inpatient treatment 
is indicated, he simply refers the patient to that psychiatric hospital 
serving the district in which the patient resides. The hospital psy- 
chiatrist examines the patient and reviews the report of the referring 
physician and makes the final decision regarding admission. He has 
the privilege of refusing the patient and of returning the patient to 
the clinic if he considers this advisable. A similar pattern was found 
to be used in most of the countries visited. 


There is an interesting variation in England and Scotland. There, 
a physician in general practice may contact the hospital directly and a 
psychiatrist from the hospital then visits the patient in his home. If he 
considers it advisable, he can then arrange for hospitalization. In 
these two countries from sixty-seven percent to eighty percent of 
admissions are voluntary. This is, likewise, the trend in the other 
countries studied. 


If a patient refuses to enter the hospital voluntarily he may be 
“certified.” “Certification” simply means that the examining physi- 
cian prepares a paper stating that the individual is mentally ill and 
reports therein his findings. If the patient refuses to go to the hospital 
with relatives or other properly interested individuals, the coercive 
power of the state may then be employed. 

While this process is similar in all of the nations visited, there are 
variations as to the number of certifying doctors required, the status 
of such doctors, the conditions under which a patient may be certified, 
the length of confinement permissible under this type of commitment, 
the rights of appeal, etc. For example, in England a patient may be 
“certified” only if he is “for the time being incapable of expressing 
himself as willing or unwilling to receive such treatment.” The com- 
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mitment is limited to a period of six months at which time the certi- 
fication must be renewed under similar conditions. Permanent or 
indefinite commitment is authorized only upon judicial order. How- 
ever, in Finland, Switzerland and Sweden the patient may be certified 
whether or not he is capable of consenting and certification is the 
normal commitment procedure for both temporary or prolonged 
treatment. 

Resistance to modernization in the United States frequently 
includes mention of “individual rights,” yet the court procedure usually 
removes or limits the civil rights of the “committed” patient. In 
Europe, the “certified” individual retains his civil rights. However, 
participation in any legal transaction requires the written approval of 
the Superintendent of the institution indicating that the patient is 
sufficiently sound of mind to understand what he is doing and to act 
with appropriate judgment. 

The risk that a sane person will be committed against his will is 
minimized by the requirement of a thorough medical examination, 
usually by specially designated experts. Further, all the commitment 
laws require notification of the authorities responsible for the liberty 
of individuals. Regular inspection of mental institutions is also 
provided. 

The right of appeal to the judiciary, to independent boards of 
medical experts or to other independent governmental authorities is 
generally reserved. In Sweden, for example, the appeal is to the 
Mental Disease Committee which is composed of the Director-General 
of the Royal Medical Board and four other members, two of whom 
must be qualified psychiatrists and one a judge or former judge. In 
England the appeal from temporary commitment is to a commissioner 
of the Health Ministry. The impression received in the Soviet Union 
was that the hospital concerned had the final authority and no superior 
board is necessary. Rather than a board, the top health officer for 
the district could, if necessary, be contacted. This would certainly 
be a rare situation in view of the Russian’s meek compliance to 
authority. 

A question naturally arises in respect to the rights and authority 
of the hospital administration. Can a patient be compelled to accept 
treatment, e.g. insulin or electric shock, if he is disinclined to acqui- 
esce? There seems to be no difficulty here in respect to “certified” 
patients, and if a voluntary patient refuses, he may then be “certified” 
and treatment proceed. However, in Finland and England mechanical 
restraint may be employed only when necessary for surgical or medi- 
cal treatment, and in England quarterly reports of all such restraint 
employed must be made to the Board of Control. It should be added 
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that the practicing psychiatrists in the hospitals visited appeared to 
be free of the frequent and embarrassing suits for malpractice or 
damage now so frequent in this country. 

The “certified” patient may be freed of this designation in 
England or Scotland in any one of three ways. He may sign a 
“voluntary” admission and continue in the hospital as a voluntary 
patient, he may be freed simply by discharge from the hospital, or by 
order of the proper reviewing authority. 

Hospitalization for alcoholics is accomplished by much the same 
method although some of these countries provide special procedures 
and facilities for the alcoholic (Czechoslovakia, Finland). If the 
alcoholic refuses to enter a hospital, he may be ordered in by a legal 
authority in Czechoslovakia or in Finland. 

It is of interest to note that the USSR, Czechoslovakia and 
Sweden have strong and vigorous programs to combat alcoholism and 
to treat alcoholics. Finland has a strong program to combat “driving 
while intoxicated” and to compel hospitalization, but I was told that 
the treatment program provided in special institutions was weak. In 
Finland a driver thought, by the apprehending officer, to be under 
the influence of alcohol is first subjected to some general tests of 
motor skill, and if the suspicion appears to be well founded a blood 
test is taken. The defendant cannot refuse the test, and the evidence 
is admissible in court. I was informed that eight milligrams percent 
of alcohol in the blood is considered firm evidence that the defendant 
was under the influence of alcohol. 

Sexual psychopaths, a group neither law officers nor psychiatrists 
know what to do about, have been a source of study in Czechoslovakia. 
Considerable research work has been carried out with the conclusion 
that psychiatric treatment is not effective unless the subject comes 
voluntarily and prior to any criminal charges. Those referred by a 
court of law had an invariably poor response to treatment. 


SUMMARY 


Inquiry was made into the effectiveness and workability of 
modern mental health laws in the USSR and six other European 
countries. It was ascertained that the practices extant, leaving hos- 
pitalization procedures entirely in the hands of the medical and 
public health groups, are efficient, effective, practicable and acceptable. 
While still incorporating safeguards of individual freedoms, these 
modern procedures eliminate the unnecessary intervention of lay 
officials and thus permit early treatment of mental disease where 
required while eliminating the stigma attached to a judicial insanity 
proceeding. It is recommended that laggard States in the United 
States follow the European example. 
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RECENT DEVELOPMENTS 


STATE'S INTEREST IN INVESTIGATING SUBVERSION 
QUESTIONED 


Uphaus v. Wyman 
350 U.S. 72 (1959) 


The United States Supreme Court affirmed the conviction of Willard 
Uphaus for contempt of court for refusing to produce a list of the guests 
who had attended a camp operated by the World Fellowship, Inc., of which 
Uphaus was executive director. The demand for the list was made by the 
Attorney General of New Hampshire during an investigation, pursuant to 
legislative authorization, into possible subversive activities within the state.’ 

Speaking for five members of the Court, Mr. Justice Clark held (1) 
that although the Smith Act? pre-empts local statutes which proscribe the 
same conduct, it does not bar state prosecutions for or investigations of 
sedition against the state itself, and (2) that Uphaus was not denied due 
process of law in the contempt conviction. While public disclosure of the 
names of members of an unpopular group has a deterrent effect on the 
members’ freedom of association, the Court felt that the state’s interest in 
defending against subversion justifies interfering, to a certain extent, with 
the rights of private individuals.* 

The opinion did not consider the doctrine that first amendment rights 
occupy a preferred position in the hierarchy of constitutional freedoms.® 








1 Uphaus v. Wyman, 360 U.S. 72 (1959). 

2 18 US.C., § 2385 (1956). ~ 

3 For a discussion of this part of the decision, see Schwartz, “The Supreme Court— 
October 1959 Term,” 58 Mich. L. Rev. 165 at 178 (1959). 

4 For authority that freedom of association is among the liberties protected by 
due process, see NAACP v. Alabama, 357 U.S. 449 (1959); Thomas v. Collins, 323 US. 
516 (1945); Hague v. CIO, 307 U.S. 496 (1939). 

The Court relied in part on a state statute which requires public camps to maintain 
a guest register open to inspection of police officers and sheriffs. The Court reasoned 
that the associational privacy sought to be maintained by Uphaus was public at its 
inception and “tenuous at best.” 360 U.S. at 80. The reason that the state did not 
use this statute instead of compulsory process was not indicated. 

Appellant argued that the due process clause also precluded enforcement of the 
subpoenas because the resolution which authorized the operations of the Attorney 
General was vague and the documents sought were not relevant to the inquiry. The 
Court lumped all the above objections into the single question of whether New Hamp- 
shire was precluded from compelling the production of the documents by the due 
process clause of the Fourteenth Amendment. 360 U‘S. at 77. 

Uphaus further argued that the indefinite sentence was a denial of due process; 
the Court rejected the contention because it had determined that the committee’s 
demand for the documents was legitimate. 360 U.S. at 81. 

5 The first statement of this doctrine was in a footnote by Mr. Justice Stone; see 
United States v. Carolene Products Co., 304 U.S. 144, 152, n. 4 (1938). 
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Although these rights have been given special consideration in certain cases,® 
It has been fairly clear since Dennis v. United States," that the present 
Court does not readily attribute this “preferred position” to first amendment 
freedoms. There is reason to believe that the Court never did completely 
accept the doctrine. However, irrespective of the historical importance of 
this doctrine, the result is that today there is no presumption or inference 
in favor of the individual when his interests are balanced against those of 
the state. Now the state is only required to show a compelling societal 
interest to justify action which restricts the exercise of these freedoms.® 

Whether first amendment freedoms occupy a preferred or an equal posi- 
tion, the decision in the instant case is susceptible to criticism on its basic 
premise that the state’s interest in the investigation of subversive activities 
is a compelling societal interest sufficient to subordinate first amendment 
rights. The Court apparently did not question, but rather assumed, that 
subversion against the state’ is a compelling societal interest. The facts of 
this case do not appear to warrant such an assumption. 

Before reaching this conclusion several factors should have been con- 
sidered. First, it does not seem possible that a state government could be 
overthrown by force or violence as long as the federal government is in its 
present form. The F. B. I. and other federal agencies such as the armed 
forces almost certainly could and would prevent such an attempt. Second, 
even if it were possible to take control of the state by force, the “subversives” 
would have no reason for doing so. They could not improve their overall 
position in the United States because, obviously, the federal government 
would easily be able to remove them from power in New Hampshire. 
Furthermore, such a grasp for power would result in the prosecution of all 
people involved. This would most likely destroy any organization which 
might exist in New Hampshire. In other words, a state subversive organiza- 
tion would not strike until it was reasonably sure that it could seize control 
on a national level also. Therefore, as long as federal agencies do their jobs 
well, subversion against a state appears to be a fruitless and unlikely 
endeavor. 

Under this analysis, it does not seem that the World Fellowship camp 
was a real threat to the security of New Hampshire. Also, because it is 





6 Sweezy v. New Hampshire, 354 U.S. 234, 265 (1957) (Concurring Opinion) ; see, 
e.g., Thomas v. Collins, 323 U.S. 516, 530 (1945); Thornhill v. Alabama, 310 U.S. 88, 
95-96 (1940); Schneider v. Town of Irvington, 308 U.S. 147, 161 (1939). 

7 341 U.S. 494 (1951). 

8 Kovacs v. Cooper, 336 U.S. 77, 90-95 (1949) (Frankfurter, J., takes this view in 
a concurring opinion). 

9 NAACP vy. Alabama, supra note 4; Roth v. United States, 354 U.S. 476 (1958); 
Dennis v. United States, supra note 7. 

10 This assumption would be valid in circumstances of a purely local nature such 
as a strike or political corruption, but this criticism is directed at the Court’s drawing 
of the conclusion in circumstances similar to those of the instant case only, i.e., where 
the activity being investigated is thought to originate in a foreign country and to 
threaten the security of the entire United States. Also, it is mot relevant to cases of 
actual breaches of the peace where the state clearly has authority to act. 
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clear that first amendment rights were infringed’! and that an actual attempt 
to overthrow the government of a state was extremely unlikely, the Court 
should have closely examined the state’s interest in “self-preservation” 
instead of automatically assuming it was a compelling societal interest. 
Depending on the facts, such an examination could have resulted in 
three possible answers. First, the security of the state was seriously threat- 
ened. Second, there was no threat to the security of the state because fed- 
eral agencies were fully capable of handling the situation. Third, the conduct 
complained of did not constitute a threat to the state. The Uphaus case 
clearly falls within the second category. Since any threat to the state’s 
security is greatly diminished by the existence of extensive federal controls, 
the state’s interest is not of a “compelling” nature. Therefore, it would 
seem that first amendment freedoms should have been given greater weight 
than those of the state in the balancing process. 
Paul J. Stergios 





11 If there had been no infringement, the Court would not have found it necessary 
to balance the public and private interests. 








SEC STOCK-OPTION EXEMPTION UPHELD 


Continental Oil Company v. Perlitz 
176 F. Supp. 219 (S.D. Tex. 1959) 


Plaintiff, a corporation, with its capital stock registered on the New 
York Stock Exchange, brought an action against one of its officers and 
directors, pursuant to Section 16(b) of the Securities Exchange Act of 1934, 
to recover the profits realized by the defendant as a result of the sale and 
subsequent purchase of capital stock of the plaintiff. The defendant sold his 
shares on May 16 and 17, 1957, and purchased shares on August 28, 1957, 
in exercise of his rights under a restricted stock-option plan of the plaintiff.? 
The district court granted the defendant’s motion for summary judgment. 
The court held that the Securities and Exchange Commission* Rule X- 
16B-3* was valid, and profits realized through the acquisition of stock 
pursuant to a restricted stock-option plan were exempt from the liability 
imposed by the Exchange Act.5 

Prior to 1934, the majority of state courts had imposed no sanctions on 
directors, officers and other insiders* who traded in their own company 
stock, buying and selling according to secret and advance information to 
which they alone had access.? Congressional committees disclosed “the 








115 US.C.A. § 78p(b) (hereafter referred to as the Exchange Act). “For the 
purpose of preventing the unfair use of information which may have been obtained by 
such beneficial owner, director, or officer by reason of his relationship to the issuer, any 
profit realized by him from any purchase and sale, or any sale and purchase, of any 
equity security of such issuer (other than an exempted security) within any period of 
less than six months, unless such security was acquired in good faith in connection with 
a debt previously contracted, shall inure to and be recoverable by the issuer, irrespective 
of any intention on the part of. such beneficial owner, director, or officer in entering 
into such transaction of holding the security purchased or of not repurchasing the 
security sold for a period exceeding six months. . .. This subsection shall not be con- 
strued to cover ... any transaction or transactions which the Commission by rules and 
regulations may exempt as not comprehended within the purpose of this subsection.” 
(Emphasis supplied.) 

2 The defendant purchased the stock on August 28, 1957, at a lower price than that 
received for a corresponding number of shares in the May, 1957 sales. 

3 Hereafter sometimes referred to as the S.E.C. or the Commission. 

42 CCH Fed. Sec. Law Rep. Par. 25853. “Any acquisition of non-transferable 
options or of shares of stock including stock acquired pursuant to such options by a 
director or officer of the issuer of such stock shall be exempt from the operation of 
Section 16(b) of the Act if the stock or option was acquired pursuant to a bonus, 
profit-sharing, retirement, stock-option, thrift, savings or similar plan meeting all the 
following conditions: ....” The rule lists the strict limitations under which such plans 
will meet the exemption—the particular plan in the instant case meets these conditions. 

5 176 F. Supp. 219 (S.D. Tex. 1959). 

6 15 US.C.A. § 78p(a). “Every person who is directly or indirectly the beneficial 
owner of more than 10 per centum of any class of any equity security (other than an 
exempted security)... .” 

7 Carpenter, Adm’r. v. Danforth, 52 Barbs (NY) 581 (1868); Board of Comm’rs 
of Tippencanoe County v. Reynolds, 44 Ind. 509, 15 Am. Rep. 245 (1873); Deaderick v. 
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flagrant betrayal of their fiduciary duties and speculation in pools trading 
by directors, officers, and principal stockholders on the basis of information 
not available to the general public and small stockholders.”* Section 16(b) 
of the Exchange Act was enacted by Congress in 1934® to protect these 
“outside” interests from at least short-term speculation of this nature. 

To soften the “hardship of an admitted crude rule of thumb,’’® the 
S.E.C. was authorized to except certain transactions from the application 
of the Section."! Rule X-16B-3 was first adopted on October 9, 1935. It 
provided, at that time, for an exemption for certain transactions in connec- 
tion with specific types of stock-option plans.’* Because of the favorable 
tax treatment afforded restricted stock-options by the Internal Revenue Act 
of 1950,!* the rule was subsequently revised and amended, and on May 21, 
1956, the S.E.C. issued a release which provided exemption for stock 
acquired pursuant to non-transferable options.'* 

The legality of the delegation to the Commission to provide for any 
exemptions at all was challenged in Smolowe v. Delendo Corp.'® The court 
said, however: 





Wilson, 67 Tenn. (8 Baxt.) 108 (1874). A relatively small body of courts recognized 
the fiduciary relationship which directors and officers held and required a full disclosure 
of all material facts affecting the value of the shares. Oliver v. Oliver, 118 Ga. 362, 45 
S.E. 232 (1903). See 38 Mich. L. Rev. 133 (1939) for a general discussion of the 
common law cases. 

8 Sen. Com. Rep. No. 792, 73d Cong., 2d Sess. at 9 (1934); “Stock Exchange 
Practices,” Report of the Committee on Banking and Currency, Sen. Rep. No. 1455, 
73d Cong., 2d Sess. at 55 (1934); For additional illustrations of insider trading abuses, 
see Pecora, “Wall Street Under Oath” 268-69 (1939). 

9 Supra note 1. 

10 Smolowe v. Delendo Corp., 136 F.2d 231 at 240 (1943). 

11 Supra note 1; 15 U.S.C.A. § 78w(a). “The Commission and the Board of 
Governors of the Federal Reserve System shall each have power to make such rules and 
regulations as may be necessary for the execution of the functions vested in them by 
this chapter and may for such purpose classify issuers, securities, exchanges, and other 
persons or matters within their respective jurisdictions. . . .” 

12 Exemption from Section 16(b) liability was provided if the stock-option met 
the following conditions: (1) the purchase was pursuant to a non-transferable option 
granted prior to June 6, 1934, in connection with an employment contract, (2) the 
sale was made subsequent to October 9, 1935, (3) the plan was approved at a stock- 
holders’ meeting, and (4) the price of the stock under the option was at least as high 
as the market price of the stock at the time the option was granted. On February 25, 
1949, the Commission withdrew the old rule and substituted one which dealt with 
bonus, profit-sharing or similar plans. 1952-56 CCH Fed. Sec. Law Rep. Par. 76388, 
Exchange Act Release No. 5312. May 21, 1956. 

13 26 US.C.A. § 130A; now § 421, I.R.A. 1954, 26 US.C.A. § 421; 26 U.S.C.A. 
$$ 401, 404. 

14 Supra note 12. The rule was amended in 1952 to exempt purchases pursuant to 
restricted stock option plans which met the same standards as had been provided in the 
rule for bonus plans. The last amendment in 1956 added purchases of non-transferable 
options and eliminated the provision requiring the security to be received from the 
issuer for services. 

15 136 F.2d 231, 148 A.L.R. 300, cert. denied 320 U.S. 751 (1943). 
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Guiding the Commission in the exercise of an actually limited 

authority is the quite adequate standard . . . that its regulations 

be consistent with the expressed purpose of the statute’® ... . The 

delegation serves no other than the commendable function of reliev- 

ing the statute from imposing undue hardship and of giving it 

flexibility in administration.1* 
Serious doubts concerning the validity of the rule itself were created by the 
decision in Greene v. Dietz.1* Plaintiffs, stockholders in the corporation, 
sued to recover profits realized by the defendants, directors and employees 
of the corporation, as a result of sales of stock at higher prices than that 
paid when the stock was purchased under a restricted stock-option plan of 
the corporation. Although the majority opinion affirmed the decision for 
the defendants because they had acted in reliance on the rule,!® the court 
said, 

Indeed, although not essential to our opinion, we express doubt as 

to the power of the Commission to promulgate Rule X-16B-3 inas- 

much as the Rule’s broad language may permit acts by insiders 

sought to be prevented by the Securities Exchange Act .. . .7° 


Later cases”! arising under Section 16(b) and Rule X-16B-3 similarly 
held for the directors or officers who had made profits acting in good faith 
reliance on the rule,?* although the opinions reflected the concern over the 
effect of the dictum in the Greene case. 

The significance of the instant decision is two-fold. First, there is the 
re-affirmation of the judicial confidence in the Commission’s expertise on 
these highly technical matters and its ability to formulate rules and regula- 
tions within its delegated powers. Second, and most important, is the effect 
that the decision will have in clearing the confusion that has reigned since 
the Greene case. The court has recognized that the purpose behind the 
statute was to prevent abuses of fiduciary relationships and not to impose 
absolute liability on transactions which are open and above board. The 
instant case reflects the argument of the Commission in its memorandum 
filed in the Greene case: “It does not follow that because some stock-options 
are pregnant with fraudulent possibilities that every type of option is 


necessarily so.””** Gerald H. Swedlow 











16 Supra notes 1 and 8. 

17 Jd. at 240. : 

18 247 F.2d 689 (1957). 

19 15 US.C.A. § 78w(a). “. . . No provision of this title imposing any liability 
shall apply to any act done or omitted in good faith in conformity with any rule or 
regulation of the Commission or the Board of Governors of the Federal Reserve System, 
notwithstanding that such rule or regulation may, after such act or omission, be amended 
or rescinded or be determined by judicial or other authority to be invalid for any 
reason.” 

20 Jd. at 692. 

21 Gruber v. Chesapeake & O. Ry., 158 F. Supp. 593 (N.D. Ohio 1957); Perlman 
v. Timberlake, 172 F. Supp. 246 (S.D. N.Y. 1959); Emerson Elec. Mfg. Co. v. O’Neill, 
168 F. Supp. 804 (E.D. Mo. 1958). 

22 Supra note 19. 

23 CCH Fed. Sec. Law Service, Current, Par. 90,821 at 92577. 











EMINENT DOMAIN: VALUATION WHERE PROPERTY 
USE RESTRICTED BY DEED 


Board of County Comm'rs v. Thormyer 
169 Ohio St. 291, 159 N.E.2d 612 (1959) 


A portion of land held by county commissioners by virtue of a deed 
executed to them in 1914 was appropriated by the Acting Director of 
Highways for use as a limited access relocation and improvement of a state 
route. The fee simple title was conditioned upon the continued use of the 
land as a children’s home, with a reversionary interest in the grantor for 
breach of these restrictions. The common pleas court awarded compensa- 
tion and damages based on evidence as to the land’s use for commercial 
purposes, a position subsequently affirmed by the court of appeals. The 
Ohio Supreme Court, in reaffirming this decision, held that an award based 
on value for commercial purposes is valid, notwithstanding that the land 
was held under a deed containing restrictions against using the land for 
purposes other than as a childrens home.’ 

The terms “property,” “land” and “interest” are often used inter- 
changeably, but they may convey widely differing meanings.? In analyzing 
the present decision, those distinctions must be kept firmly in mind. It is 
necessary in any eminent domain proceeding to recognize (1) what interest 
it is that the state is acquiring in the land,* (2) whose interests are affected 
thereby, and (3) that the question of valuation of the land and the question 
of whose interests are affected thereby are distinctly separate, though inter- 
related, problems. 

The supreme court ascribes its decision to three basic arguments: com- 
pensation should be based upon what the land is worth and not the value 
of the ownership interest of a particular party; as between owner and 
appropriator, the former should be allowed the benefit of any resulting 
windfall;* the grantor’s intent would have directed the result reached in 
this case.® 





1 Board of County Comm’rs v. Thormyer, 169 Ohio St. 291, 159 N.E.2d 612 (1959). 

2 For purposes of this note, use of the word “land” will refer to the physical 
substance. “Property” and “interest” both refer to the aggregate of rights which the 
owner has in the land. Although not applicable to every case cited, this usage seems 
to be generally consistent with the language employed by the court in the instant case. 

3 In condemnation proceedings by the state highway director, a perpetual easement 
is acquired by the state. Ohio Rev. Code § 5501.11 (1953). 

4 The reasoning employed by the court on this point seems to disregard its first 
argument entirely. The concept “windfall” is predicated, in the words of the court, 
upon the difference between the market value of the property and “what the property 
was worth to him.” The latter measure is nothing but that previously rejected measure, 
the value of the ownership interest of a particular party. 

5 Although plausible, this position necessitates constructing an intent for the 
grantor when none is expressed and possibly never existed. A related consideration is 
what restriction, if any, may be placed upon the award granted to the holder of the 
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A proceeding for the condemnation of private property for public uses 
is a proceeding in rem® and not in personam. The proceeding in court is one 
for the ascertainment of the amount of compensation to be paid for the land 
appropriated.? In the present case, there is more than one party with an 
interest in the land. The restriction upon use gives rise to a division of 
ownership.’ Although the incidents of ownership are divided, condemnation 
by the state results in damage to the entire fee, affecting both the rever- 
sionary and the commissioner’s interests. Where there are several interests 
in a single piece of land, the general rule is that the value of such land is 
determined in gross, and the award is then apportioned among the various 
claimants.® 

The compensation required by law’? to be paid when land is taken for 
public use is that sum of money which will compensate the owner or owners 
for their fee or lesser estate in the land actually taken or appropriated, that 
is, the fair market value of the land taken.1! When, as in the instant case, 
the condemnation proceeding affects not merely the “restricted tenure,’ 
but also the possibility of reverter, it seems clear that the restrictive condi- 
tions may be disregarded in the ascertainment of a just compensation. 
Having affected all the interests in the land without restriction as to its use, 
the state must pay compensation evaluated not with reference to what the 
property is worth for any particular use, but for what it is worth generally for 
any and all uses for which it might be suitable, including the most valuable 





defeasible title. The amount has sometimes been placed in trust to accomplish a purpose 
intended by the grantor. In re County of Westchester, 243 App. Div. 707, 277 N.Y‘. 
988 (1935). 

6 Scott v. Columbus, 109 Ohio St. 193, 142 N.E. 25 (1923), cert. denied 265 
U.S. 580 (1923), error dismissed for want of jurisdiction, 269 U.S. 528 (1925); Martin 
v. Columbus, 101 Ohio St. 1, 127 N.E. 411 (1920); Portage County v. Gates, 83 Ohio 
St. 19, 93 N.E. 255 (1910); Cupp v. Seneca County, 19 Ohio St. 173 (1869). 

7 Thormyer v. Irvin, 170 Ohio St. 276 (1960); Grant v. Hyde Park, 67 Ohio St. 
166, 65 N.E. 891 (1902); overruled on another ground in Cincinnati v. Shuller, 160 
Ohio St. 95, 113 N.E.2d 353 (1953); 19 Ohio Jur. 2d “Eminent Domain” § 148 (1956). 

8 The authorities cited by the court, 169 Ohio St. at 295, are distinguishable in that 
the covenants giving rise to the restrictions in those cases made no provision for rever- 
sion to the grantor. 

® Thormyer v. Joseph Evans Ice Cream Co., 167 Ohio St. 463, 150 N.E.2d 30 
(1958); Queen City Realty Co. v. Linzell, 166 Ohio St. 249, 142 N.E.2d 219 (1957); 
Sowers v. Schaeffer, 152 Ohio St. 65, 87 N.E.2d 257 (1949); 19 Ohio Jur. 2d “Eminent 
Domain” § 119 (1956). 

10 Ohio Const. art. 1, § 19. 

11 Muskingum Watershed Conservancy Dist. v. Funk, 134 Ohio St. 302, 16 N.E.2d 
454 (1938); Powers v. Hazelton & L.R. Co., 33 Ohio St. 429 (1878); Dodson v. Cin- 
cinnati, 34 Ohio St. 276, affirming 7 Ohio Dec. Rep. 504 (1877); Giesy v. C.W. & Z. 
Railroad Co., 4 Ohio St. 308 (1854); In re Appropriation of Easement for Highway 
Purposes, 93 Ohio App. 179, 112 N.E.2d 411 (1952), dismissed for want of debatable 
question, 158 Ohio St. 285, 109 N.E.2d 3 (1952). 

12 This is the characterization of the commissioners’ property interest employed by 
the court. 
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uses to which it can reasonably and practically be adapted.’* Sowers v. 
Schaeffer* held that valuation could be based on the most valuable uses to 
which the land can “reasonably and practically be adapted.” 

Although his interest is damaged by the condemnation, a person holding 
the possibility of reverter frequently will not be held entitled to a share of 
the award because of the impossibility of performance of a condition as to 
the use of the premises or because the reversionary interest is deemed to be so 
slight as not to admit of compensation."® The usual procedure in cases of 
the present nature is the ascertainment of damages and compensation for the 
condemnation as though the estate were a possessory estate in fee simple 
absolute and an award of the entire amount to the owner of the estate in fee 
simple defeasible."* However inconsistent this practice may seem when 
compared with the previously discussed method of valuation, the award itself 
should not be affected because, as the court notes in its opinion, “the deter- 
mination of the extent of those interests of ownership is a matter of no 
concern to the appropriator of the property or to the jury called upon to 
determine the amount of the award.’’!? 

John C. McDonald 





13 Sowers v. Schaeffer, supra note 9; Cincinnati & S. Ry. v. Exrs. of Longworth, 30 
Ohio St. 108 (1876); Goodin v. Cincinnati & W. Canal Co., 18 Ohio St. 169, 98 Am. 
Dec. 95 (1868) ; 19 Ohio Jur. 2d “Eminent Domain” § 122 (1956). 

14 Sowers v. Schaeffer, supra note 9. 

15 United States v. 2,086 Acres, 46 F. Supp. 411 (W.D. S.C. 1942); United States 
v. 1,119.15 Acres, 44 F. Supp. 449 (E.D. Ill. 1942); First Reformed Dutch Church v. 
Croswell, 210 App. Div. 294, 206 N.Y.S. 132 (1924), appeal dismissed 299 N.Y. 
625, 147 N.E. 222 (1925); Cincinnati v. Babb, 4 Ohio Dec. 464 (1893); 
Restatement, “Property” § 53, comment 5b (1936). But see United States v. 2,184.81 
Acres, 45 F. Supp. 681 (W.D. Ark: 1942); Cincinnati v. Smythe, 570 Ohio App. 70, 11 
N.E.2d 274 (1937); Restatement, “Property” § 53, comment c (1936). 

16 United States v. 1,119.15 Acres and United States v. 2,086 Acres, supra note 15. 

17 169 Ohio St. at 297. 








APPLICATION OF "MINIMUM CONTACTS" TEST TO 
DISTRIBUTORSHIP RELATIONS 


Grobark v. Addo Machine Company 
158 N.E.2d 73, 16 Ill. 2d 426 (1959) 


An Illinois adding machine distributor sued a New York corporate 
manufacturer for breach of an exclusive distributorship agreement. De- 
fendant did not maintain any physical contact with plaintiff within Illinois, 
and the sales, at discount rates, were consummated upon acceptance of 
plaintiff’s orders in New York. The defendant was held not to be transacting 
any business within the provisions of the Illinois service of process statute, 
by virtue of the distributor relationship, and summons was quashed. 

The problem of in personam jurisdiction over a foreign corporation has 
plagued the courts for many years. To derive the benefit and protection of 
a state during operations therein, the enterpriser should be willing to submit 
to the jurisdiction of the protecting state. The earliest cases made acquisi- 
tion of jurisdiction over a foreign corporation a difficult, if not impossible, 
task.1 Inroads were made into this rigid position? with the theory that 
“doing business” within the forum made the foreign corporation “present,” 
and thus available for service of process.* 

It was in this setting of fictional “consent” and “presence” that the 
modern test was expounded that due process required only certain “mini- 
mum contacts” to subject a defendant to a judgment in personam.* This 
decision has been reaffirmed many times since its pronouncement.’ Illinois, 
as do many other states,® has a jurisdictional statute covering foreign cor- 





1 Pennoyer v. Neff, 95 U.S. (5 Otto) 714 (1877); Bank of Augusta v. Earle, 38 
USS. (13 Pet.) 517 (1839). 

2 Lafayette Ins. Co. v. French, 59 U.S. (18 How.) 404 (1855). 

3 See, e.g. Bank of America v. Whitney Cent. Nat’l Bank, 261 U.S. 171 (1923); 
Rosenberg Bros. & Co. v. Curtis Brown Co., 260 U.S. 516 (1923); Philadelphia & Read- 
ing R.R. v. McKibbin, 243 U.S. 264 (1917); International Harvester Co. v. Kentucky, 
234 U.S. 579 (1914); Barrow S.S. Co. v. Kane, 170 U.S. 100 (1897); Cooper Mfg. Co. 
v. Ferguson, 113 U.S. 727 (1885); Wells, F. & Co. v. McArthur Bros. Mercantile Co., 42 
Ariz. 405, 26 P.2d 1021 (1933), Annot., 60 A.L.R. 1004 (1929); Metal Door & Trim Co. 
v. Hunt, 170 Okla. 240, 39 P.2d 72 (1934); Restatement, Conflict of Laws § 167 (1934); 
23 Am. Jur. “Foreign Corporations” § 361 (Supp. 1959). 

4 International Shoe Corp. v. Washington, 326 U.S. 310, 316 (1945). 

5 See e.g. Perkins v. Benguet Consol. Mining Co., 342 U.S. 437 (1951), rehearing 
denied 343 U.S. 917 (1952); Travelers Health Ass’n v. Virginia, 339 U.S. 643 (1950); 
Becher v. General Motors Corp., 167 F. Supp. 164 (Md. 1958) ; Brandeis Mach. & Supply 
Co. v. Matewan Alma Fuel Corp., 147 F. Supp. 821 (E.D. Ky. 1957). 

6 See e.g. Ala. Code, tit. 7, § 199(1) (Supp. 1953); Ark. Stat. Ann. §§ 27-30 
(1947); Fla. Stat. Ann., §§ 47, 16 (1943); Md. Ann. Code, art. 23, § 88(d) (1951); 
Miss. Code Ann., § 1437 (1942); Ohio Rev. Code, §§$ 1703.19, 1703.91 (1953); Utah 
R. Civ. P., 4(e) (4), [9] Utah Code Ann., § 460 (1953). 
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porations’ which authorizes in personam jurisdiction on personal service 
outside of the state in enumerated circumstances.® 

The Court in the instant case appears to have construed the statute as 
reflecting a conscious purpose of the legislature to assert jurisdiction over 
a non-resident defendant to the extent permitted by the due process clause.® 
Therefore, the final determination was actually based on a federal question, 
ie., does the constitutional limitation, due process, prohibit in personam 
jurisdiction over a non-resident defendant on the basis of a distributor rela- 
tionship? 

Generally, “doing business,” or a similar phrase, is the language of 
states’ jurisdiction statutes to determine if a foreign corporation is subjected 
to in personam jurisdiction, but “minimum contacts” is the due process test 
of such a statute.'° The constitutional test is to apply the language to see if 
the statutory test affords enough “minimum contacts” so that the main- 
tenance of the action does not offend traditional notions of fair play and 
substantial justice. In the ideal situation the facts which bring the corpora- 
tion within the purview of the state statute will also satisfy the due process 
standard.'! The range of “contacts” that have been held sufficient to subject 
a foreign corporation to in personam jurisdiction are as wide and varied as 
are the enterprises of the nation.!? 





7 Civil Practice Act, Ill. Rev. Stat. c. 110, §§ 16, 17 (1955). 

8 Jbid., § 17(1) . . . “Any person, whether or not a citizen or resident of this State, 
who in person or through an agent does any of the acts hereinafter enumerated, thereby 
submits said person, and if an individual, his personal representative, to the jurisdiction 
of the courts of this State as to any cause of action arising from doing of any said acts. 
(a) The transaction of any business within the State; ... .” 

9 Nelson v. Miller, 11 Ill. 2d 378, 143 N.E.2d 673 (1957); Haas v. Fanchler Furni- 
ture Company, 156 F. Supp. 564 (E.D. Ill. 1957); Orton v. Woods Oil & Gas Co., 249 
F.2d 198 (7th Cir. 1957) (employment of an engineer and lawyer not transaction of 
business) ; but see Trippe Mfg. Co. v. Spencer Gifts, Inc., 28 U.S.L.W. 2182 (7th Cir. 
1959) (mailing catalogues in IlJinois not transacting business). 

10 See 23 Am. Jur. “Foreign Corporations” § 490 (Supp. 1959). 

11 Supra note 3; Green v. Chicago, B. & Q.R.R. Co., 205 U.S. 530 (1907); Minty 
v. Draper & Co., 57 F.2d 551 (1932); McClarran v. Longdin-Brugger Co., 24 Ohio App. 
437, 157 N.E. 828 (1927) ; Wills v. Nat’l Mineral Co., 176 Okla. 193, 55 P.2d 449 (1936). 

12 McGee v. Int'l Life Ins. Co., 355 U.S. 220 (1957) (mailing of reinsurance certifi- 
cates to person in Calif. and acceptance of premiums from out of state held enough 
contact to subject company to Calif. jurisdiction) ; WSAZ Inc. v. Lyons, 254 F.2d 242 
(6th Cir. 1958) (broadcasting company broadcasting to another state per an advertising 
contract held sufficient contact); Erlanger Mills Inc. v. Cohoes Fibre Mills Inc., 239 
F.2d 502 (4th Cir. 1956) (single transaction by foreign corporation in state of forum 
not enough for minimum contact) ; Schutt v. Commercial Travelers Mut. Acc. Ass’n, 229 
F.2d 158 (2nd Cir. 1956) (individual carrying company’s policy into new state presents 
enough contact) ; see Scholink v. National Airline, 219 F.2d 115 (6th Cir. 1955) (flying 
leased plane over area with no office and no schedule flights presents enough contact) ; 
Pulson v. American Rolling Mill Co., 170 F.2d 193 (1st Cir. 1948); Ultra Sucro Co. v. 
Illinois Water Treatment Co., 146 F. Supp. 393 (S.D.N.Y. 1956) (sales office presided over 
by a salesman presents enough contact); Compania De Astral, S.A. v. Boston Metals 
Co., 205 Md. 237, 107 A.2d 357 (1954), cert. denied 348 U.S. 943 (1955) (Panamanian 
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The majority in the instant case cites Hanson v. Denckla to support its 
conclusion. The United States Supreme Court in that case merely made the 
general observation that there are still some restrictions on in personam 
jurisdiction, and that the phrase “minimum contacts” certainly does not 
include “no contacts.’’!* 

The dissent suggests that the majority may have relied on a narrow 
interpretation of “transaction of any business,” and, perhaps had over- 
looked “contacts” with the forum that would bring the corporation within 
the bounds of the Illinois statute and still meet the due process standard. 
The dissent concluded that the corporation did “transact” business within 
the state because of close, continuous contact with the Illinois distributor, 
and because of commitments which were to be performed almost solely in 
Illinois. The essence of the dissent’s approach is characterized in its state- 
ment that “it is the business relationship . . . which constitutes the qualify- 
ing contact with the forum ... .”!* The dissent sees that relationship here 
as the necessary contact to meet the “minimum contacts” test. The dissent 
easily distinguishes Hanson v. Denckla,™ and points out that the manufac- 
turer’s ties with Illinois were as great as a number of other cases where 
jurisdiction was upheld as to foreign corporations.® 

However, the instant case does appear to be squarely in accord with an 
earlier decision in Maryland,!" where, under a similar jurisdictional statute,!*® 
the court concluded the distributor relationship precluded extending in 
personam jurisdiction. 

Most of the state courts which have decided this question apparently 
hold that a distributor agreement does not satisfy the “minimum contacts” 
requirement,!® except in those situations where the manufacturer exercises 





corporation with no office in U.S. held subject to jurisdiction of state on basis of single 
contract) ; Manhattan Terrazzo Brass Co., Inc. v. A. Benzing, & Sons,.38 Ohio L. Abs. 
353 (1943) (solicitation of orders enough contact); Haas v. Fanchler, supra note 9; 
State v. Amazon Ins. Co., 14 Ohio C.C. Dec. 387 (1903) (office in state of service, but 
making contracts of insurance for property out of state presents sufficient contacts) ; 
7 Ala. L. Rev. 418 (1955). 

18 Hanson v. Denckla, 357 U.S. 235 (1958), at 251 “. . . It is a mistake to assume 
that this trend heralds the eventual demise of all restrictions on the personal jurisdiction 
of state courts.” 

14 Grobark v. Addo Machine Company, supra at pp. 80, 8i. 

15 Jbid.; “That Hanson involves an entirely different problem is apparent from the 
discussion of that case in the court’s opinion.” 

16 Jbid., McGee v. Int’l Life Ins. Co., supra note 12; Perkins v. Benguet Consol. 
Mining Co., supra note 5; Travelers Health Ass’n v. Virginia, supra note 5. 

17 Arundel Crane Serv. Inc. v. Thew Shovel Co., 214 Md. 387, 135 A.2d 428 
(1958) (goods sold by local dealer who bought at standard discount). 

18 Md. Ann. Code, art. 23, § 88(a) (1951). 

19 Westwood Pharmacal Corp. v. Fielding, 344 U.S. 897 (1952); Florio v. Powder 
Power Tool Corp., 248 F.2d 367 (3rd Cir. 1957) (distributor could only sell defendant’s 
products, and had to maintain working capital and sales quotas as defendant deemed 
proper) ; Republic Supply Corp. v. Lewyt Corp., 160 F. Supp. 949 (E.D. Mich. 1958) 
(right to inspect the place of business and audit the records of distributor); J. R. 
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sufficient control to render the distributor his agent.2° The wisdom in drawing 
the line at this point is open to question, particularly in light of the fact that 
many federal courts have found jurisdiction where the contacts appear to be 
slighter. A manufacturer who enters into a distributorship agreement with 
a person in another state derives much the same benefit from that relation 
as he would by marketing his products through an agent in that state. This 
distinction creates a handicap for the distributor by considerably restricting 
his choice of forums. Since the distributor probably could not sue in an 
Illinois federal court, by virtue of the rule in Erie R.R. v. Tompkins," he is 
forced to bring his action in either the manufacturer’s home state, or some 
other state in which service of process can be had. 

In view of the benefits which the manufacturer realizes in the state 
through such an arrangement, it is difficult to see how the assertion of in 
personam jurisdiction by that state can be said to offend traditional notions 
of fair play and substantial justice. 

Philip R. Joelson 





Watkins Co. v. Stanford, 52 So.2d 325 (Ct. App. La. 1951); Eclipse Fuel Eng’r Co. v. 
Superior Court, 307 P.2d 739 (Ct. App. Cal. 1957); Dettman v. Nelson Tester Co., 95 
N.W.2d 804 (Wis. 1959) (sales reports required, guarantee issued in name of foreign 
corporation, service centers established by foreign corporations). 

20 Rock-Ola Mfg. Co. v. Wertz, 249 F.2d 813 (4th Cir. 1958) (manufacturer 
required distributor to retain service man for repairs, showrooms, and office facilities, 
at distributor’s own expense); Canvas Fabricators Inc. v. William E. Hooper & Sons 
Co., 199 F.2d 485 (7th Cir. 1952) (Foreign corporation left bank account in forum to 
pay office expenses, name on door, telephone directory, corporate letterhead used, 
orders sent to foreign corporation’s office); Air Devices Inc. v. Titus Mfg. Corp., 167 
F. Supp. 1 (N.J. 1958) (distributor bought at discount price and resold at higher 
price) ; Springs Cotton Mills v. Machinecraft Inc., 156 F. Supp. 372 (W.D.S.C. 1958) 
(distributor sold other manufacturer’s products also); Edwards v. Scott & Fetzer Inc., 
154 F. Supp. 41 (M.D.N.C. 1958) (no control over manner or method of resale by dis- 
tributor); Anderson v. British Overseas Airway Corp., 144 F. Supp. 543 (S.D.N.Y. 
1957); Clapper Motor Co. v. Robinson Motor Co., 119 F. Supp. 79 (Mont. 1954); 
Superior Concrete Accessories v. Kemper, 284 S.W.2d 482 (Mo. 1955); Feldman v. Thew 
Shovel Co., 214 Md. 387, 135 A.2d 428 (1957) (distributor took orders, bought equip- 
ment at discount from foreign corporation, and took credit risk); Knapp v. Roberton 
Mfg. Co., 155 N.Y.S.2d 490 (App. Div. 1957); Bargesser v. The Coleman Co., 230 S.C. 
562, 96 S.E.2d 825 (1957); 20 C.J.S. “Corporations” § 1920 (Supp. 1959); 23 Am. Jur. 
“Foreign Corporations” §§ 297-300 (Supp. 1959). 

21 304 U.S. 64 (1938). 








FAILURE TO REQUIRE CRIMINAL INTENT OR TO 
DEFINE COST IN REGULATORY STATUTE 
DENIES DUE PROCESS 


State of Kansas v. Fleming Company, Inc. 
339 P.2d 12 (1959) 


The state of Kansas brought suit to enjoin six defendants from violating 
a Kansas statute which made it unlawful for any wholesaler, processor, or 
distributor of dairy products to “sell any products . . . for less than cost... 
at the point of delivery; . . . except a person may sell either such dairy 
products or expendable supplies at prices made in good faith to meet existing 
lawful competition. . . .”! The Supreme Court of Kansas affirmed a judg- 
ment in the District Court holding that the statute denied due process of 
law to persons affected thereby.” 

The police powers of a state have consistently been held to include the 
power to establish regulations in the dairy industry so long as the regula- 
tions are reasonable and employ means reasonably related to a justifiable 
legislative purpose.* Thus it is clear that the state of Kansas did have the 
power under the federal constitution to make such regulations if they used 
reasonable means of achieving a legitimate legislative goal. In the Fleming 
case, however, the court concluded that since first, the statute did not 
require criminal intent as an element of the crime, and second, the terms 
“cost” and “existing lawful competition” were not defined, the requirements 
of due process under the fourteenth amendment were not satisfied. 

In holding that criminal intent was required, the Kansas court relied 
heavily on a 1926 United States Supreme Court decision, Fairmont Creamery 
Co. v. State of Minnesota, in which a statute forbidding creameries to pur- 
chase cream at higher prices in one locality than in another was held uncon- 
stitutional as denying due process of law since the statute prohibited 
purchases of cream at a higher price “irrespective of motive.” The court 
also cited a 1912 case, Central Lumber Co. v. State of South Dakota,® in 
which the Court upheld a South Dakota statute which forbade discrimina- 
tion in the price of goods in different localities “for the purpose of” destroy- 
ing competition. Thus on the authority of these cases, the Kansas Supreme 





1 [50] Kan. Gen. Stat. Ann. § 50-503 (Supp. 1957). 

2 Both state and federal constitutional due process clauses were violated by the 
Kansas statute. 

3 Price v. People, 238 U.S. 446 (1915); Capital City Dairy Co. v. Ohio, 183 
U.S. 238 (1902); Gundling v. Chicago, 1:7 U.S. 183 (1900); Plumley v. Massachusetts, 
155 U.S. 461 (1894); Powell v. Pennsylvania, 127 U.S. 678 (1887); People v. Quality 
Provision Co., 367 Ill. 610, 12 N.E.2d 615, 114 A.L.R. 1210 (1938); State v. Schlenker, 
112 Iowa 642, 84 N.W. 698 (1900); Johnson v. Commissioner of Agriculture, 314 Mich. 
548 (1946); State v. Crescent Creamery Co., 83 Minn. 284, 86 N.W. 107 (1901); Com- 
monwealth v. Jackson, 345 Pa. 456 (1942). 

4 Fairmont Creamery Co. v. State of Minnesota, 274 U.S. 1 (1927). 

5 Central Lumber Co. v. State of South Dakota, 226 U.S. 157 (1912). 
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Court concluded that regulatory statutes must require criminal intent in order 
to satisfy due process requirements. 

Upon a careful examination of the Fairmont and Central Lumber 
cases, one discovers that neither specifically held that criminal intent must 
be made an element of the crime in order to satisfy due process require- 
ments. The Kansas court has simply implied this meaning from the words 
“for the purpose of” and “irrespective of motive” which the Supreme Court 
employed. That such an implication can or should be drawn is questionable. 
However, assuming this was the holding of these cases, it appears that 
criminal intent would not be required today. In a 1934 case, Nebbia v. 
New York,® the United States Supreme Court held that, “the guarantee of 
due process . . . demands only that the law shall not be unreasonable, arbi- 
trary, or capricious, and that the means selected shall have a real and 
substantial relation to the object sought to be attained.” (Emphasis added.) 
Thus it would appear that by implication, the court has overruled the 
Fairmont and Central Lumber cases at least in part by saying that if the 
means selected are reasonably related to the goal of the legislation, due 
process requirements are satisfied. The statement in the Fleming case to the 
effect that “there is nothing to indicate that the Nebbia case overruled or 
made obsolete the Fairmont case’’® appears to be in error since the Nebdia 
case was decided eight years after the Fairmont case and twenty-two years 
after the Central Lumber case and apparently excludes criminal intent as 
a requirement of the due process clause. Therefore it seems that the first 
ground relied upon by the Kansas court would not support the holding. 


The second reason cited by the Kansas court was that the statute failed 
to define the terms “cost” and “existing lawful competition,” and thus, due 
process requirements were not met. In 1921, the Supreme Court in United 
States v. L. Cohen Grocery Co.,® held that a section of the Federal Food 
Control Act!® was unconstitutional as being too vague to satisfy due process 
standards.11 The court concluded that, “. . . a statute creating an offense 
must use language which will convey to the average mind information as to 
the act or fact which it intended to make criminal.”!* Applying this test 
to the Fleming case, it appears that the failure to define “cost” meant that 
wholesalers, distributors and processors were left to determine what account- 
ing methods were to be followed in finding their cost. Further, they were 
left at their peril to decide whether or not their competitors were legally 
selling above cost in order to determine whether they could lower their own 





6 Nebbia v. New York, 291 U.S. 502 (1934). 

7 Id., at 525. 

8 339 P.2d at 17. 

9 United States v. L. Cohen Grocery Co., 255 U.S. 81 (1921). 

10 41 Stat. 297. 

11 The act made it “unlawful . . . to make any unjust or unreasonable rate or 
charge in handling or dealing in or with any necessaries; . . .” and established fine’ or 
imprisonment, or both for violators. In the court’s words, “the statute ... was... so 
indefinite as not to enable it to be known what was forbidden... .” 

12 Supra note 9, at 84. 
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prices to meet “existing lawful competition.” Thus on the basis of the 
Cohen Grocery case, it is clear that the failure to define the terms “cost” 
and “existing lawful competition” in the Kansas milk statute resulted in an 
unconstitutional failure to afford some comprehensible guide, rule, or in- 
formation as to what must be done or avoided, so that the ordinary man 
could know how to comply with its requirements. 

In 1945, however, in Screws v. United States,'* the Supreme Court 
upheld a criminal statute which imposed certain sanctions on those who 
“willfully” violated its provisions.‘* While the acts prohibited were some- 
what vague, the court concluded that “where the punishment imposed is 
only for an act knowingly done with the purpose of doing that which the 
statute prohibits, the accused cannot be said to suffer from lack of warning 
or knowledge that the act which he does is a violation of law.”!5 Thus if the 
act prohibited is understood by a given actor, and he willfully violates the 
law, the resulting conviction would not be in violation of due process. This 
principle was also followed by the Supreme Court in United States v. 
Ragen.® Therefore, on the basis of the Nebbia and Screws cases, it ap- 
pears that while criminal intent need not be an element of a statutory 
crime in order to satisfy due process requirements so long as the acts pro- 
hibited are clearly defined, its presence may result in a somewhat vague 
statute’s being upheld. 

In relating the foregoing discussion to the Fleming case, one concludes 
that if the statute had either adequately defined “cost” and “existing lawful 
competition” so that the acts prohibited were clear, or had included a 
requirement of specific intent to violate the act as an element of the crime, 
it would not be subject to due process attack on the ground of lack of 
notice. But, in seeking to regulate the milk industry, what means could 
best satisfy this purpose? In defining such terms as “cost” and “existing 
lawful competition,” many problems arise due to the complexity and great 
variety of factors involved in the dairy industry. The legislature would 
probably be forced to simply require that recognized accounting procedures 
be employed in determining cost. Any definition of “existing lawful competi- 
tion” would probably be even less adequate. To simply add a requirement 
of specific intent might satisfy due process requirements on the basis of the 
Screws case but would not adequately serve the legislative purpose since the 
necessity of proving willfullness would greatly hamper the regulatory effect 
of the statute. Perhaps the best means of achieving the desired regulation in 
this complex industry would be to establish an administrative agency. Such 
an agency would have the advantage of employing specialists in the dairy 
field who were qualified to establish the most desirable regulatory policies 





13 Screws v. United States, 325 U.S. 91 (1945). 

1418 U.S.C. § 242 provides, “whoever, under color of any law . . . willfully 
subjects, . . . any inhabitant of any State, Territory, or District to the deprivation of 
any rights, privileges, or immunities secured or protected by the Constitution and laws 
of the United States . . . shall be fined . . . or imprisoned .. . .” 

15 Supra note 13, at 102. 

16 United States v. Ragen, 314 U.S. 513 (1942). 
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and who were in the best position to study and select the most desirable 
methods of implementing these policies. Such a body could establish checks 
on wholesalers, processors, and distributors to insure that they knew of the 
pertinent regulations and complied with them. This specialized adminis- 
trative agency could certainly handle the complex and ever changing prob- 
lems involved in this industry much better than the legislature. 


Edward F. Whipps 








INCLUSION OF INDEMNITEE'S NEGLIGENCE IN 
INDEMNITY CONTRACT 


Metropolitan Paving Co., Inc. v. Gordon Herkenhoff & Associates 
66 N.M. 41, 341 P.2d 460 (1959) 


Certain property owners brought an action for damages against the 
City of Santa Fe and the Metropolitan Paving Company alleging the latter’s 
negligence in the construction of a detour. The city filed a third party 
complaint against the engineering firm which had prepared the plans for the 
detour. In its motion for summary judgment the engineering firm argued 
that even though it might have been negligent in preparing the plans, it 
was exempt from liability because the paving company had agreed in its 
contract with the city to indemnify and save harmless the city and its engi- 
neer from all suits brought on account of the construction of the detour.’ 
The district court granted summary judgment and the supreme court 
affirmed, hoiding that it was not necessary for the indemnity clause to 
expressly include suits arising from the indemnitee’s own negligence for the 
indemnitee to be held harmless. 

The object in the interpretation of indemnity clauses accepted in all 
jurisdictions is the determination of the intention of the parties.? The 
presumption in interpreting such clauses, however, is against the intention 
to include the indemnitee’s own negligence.* 

Some courts interpret indemnity provisions of a very general and all- 
inclusive nature as including the indemnitee’s own negligence, basing their 
interpretation solely on the sweeping scope of the language used in the 
provision.* This view is followed in the principal case. Courts following 
this approach reason that while intent to include the indemnitee’s own negli- 
gence must be clear, it need not be express;5 and the presumption against 





1 “The contractor hereby expressly binds himself to indemnify and save harmless 
the city and its engineer from all suits and actions of every nature and description 
brought against the city or any person or persons on account of the construction of 
this work or by reason of any act or omission, misfeasance, malfeasance of the con- 
tractor or his agents, subcontractors or employees.” 

2 First Trust Co. v. Aredale Ranch and Cattle Co., 136 Neb. 521, 286 N.W. 766 
(1939); 27 Am. Jur. “Indémnity” § 13 (1940); 42 C.J.S. “Indemnity” § 8 (1944). 

3 Mitchell v. Southern Ry., 124 Ky. 146, 74 S.W. 216 (1903) ; Mynard v. Syracuse, 
B. & N.Y.R.R., 71 N.Y. 180, 27 Am. Rep. 28 (Ct. App. 1877); Perkins v. New York 
C.R.R., 24 N.Y. 196, 82 Am. Dec. 282 (Ct. App. 1862). 

4 National Transit Co. v. Davis, 6 F.2d 729 (3rd Cir. 1925); Fosson v. Ashland 
Oil and Refining Co., 309 S.W.2d 176 (Ky. Ct. App. 1957); Long Island R.R. v. 
American Bridge Co., 175 App. Div. 170, 161 N.Y. Supp. 543, aff'd, 225 N.Y. 692, 122 
N.E. 886 (1919); Cavanaugh v. C. P. Boland Co., 149 Misc. 576, 268 N.Y. Supp. 390 
(Sup. Ct. 1933); Standard Accident Ins. Co. v. Nat’ Fire Proofing Co., 39 Ohio App. 
1, 176 N.E. 591 (1931) ; Griffiths v. Henry Broderick, Inc., 27 Wash. 2d 901, 182 P.2d 18 
(1947). 

5 Buckeye Cotton Oil Co. v. Louisville and N.R.R., 24 F.2d 347 (6th Cir. 1928); 
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such intent, being a rule of construction, cannot apply where there is no 
ambiguity in the clause,* as, they feel, is the case with a general and all- 
inclusive provision. 

Other courts require express and explicit reference to the indemnitee’s 
negligence." These courts read into all-inclusive language an intent to 
exclude injuries caused by the sole negligence of the indemnitee.* They 
reason that, in the absence of express reference, the parties did not intend 
to impose a liability on the indemnitor the control of which would be entirely 
in the hands of the indemnitee.® 

The majority of courts seem to take a position between these two 
extremes, requiring something less than express reference to the indemnitee’s 
negligence where the intent to include such negligence is not precluded by 
language used in the contract, and such intent becomes evident upon a 
consideration of the circumstances surrounding the parties’® and the object 
which induced the making of the contract." 

Regardless of the rule of interpretation used, the great majority of 
cases have resulted in findings that the parties did not intend to include the 
indemnitee’s own negligence in the indemnity provision.’* 

A reading of the Ohio cases fails to reveal a firm rule. There are, for 
example, Ohio cases which follow the majority rule of interpretation,!® others 





Payne v. National Transit Co., 300 Fed. 411 (W.D. Pa. 1921); 42 C.J.S. “Indemnity” 
$5 (1944). 

6 Fosson v. Ashland Oil and Refining Co., supra note 4; Bay State Street Ry. v. 
North Shore News Co., 224 Mass. 323, 112 N.E. 1007 (1916); Northern Pac. Ry. v. 
Thornton Bros. Co., 206 Minn. 193, 288 N.W. 226 (1939). 

7 Sinclair Prairie Oil Co. v. Thornley, 127 F.2d 128 (10th Cir. 1942); Fisk Tire Co. 
v. Hood Coach Lines, 54 Ga. App. 401, 188 S.E. 57 (1936); Buford v. Sewerage and 
Water Bd. of New Orleans, 175 So: 110 (La. Ct. App. 1937); Massachusetts Bonding & 
Ins. Co. v. Westinghouse Elec. & Mfg. Co., 47 Ohio L. Abs. 344, 72 N.E.2d 388 (1946). 

8 Annot., 175 A.L.R. 32 (1948). 

9 Perry v. Payne, 217 Pa. 252, 66 Atl. 553 (1907). 

10 “Circumstances surrounding the parties” refers to the facts and circumstances 
under which the contract was made. 

11 Rhinehart v. Southern Pac. Co., 38 F. Supp. 76 (S.D. Cal. 1941); Southern Pac. 
Co. v. Fellows, 22 Cal. App. 2d 87, 71 P.2d 75 (1937); Terminal R. Ass’n v. Ralston- 
Purina Co., 352 Mo. 1013, 180 S.W.2d 693 (1944); Stern v. Larocca, 49 N.J. Super. 496, 
140 A.2d 403 (1958). 

12 Annot., 175 A.L.R. 30 (1948). 

13 City of Cleveland v. Baltimore & O.R.R., 71 F.2d 89 (6th Cir. 1934). (“To 
indemnify and save the railroad free and harmless from any and all damages to person 
or persons . . . or property by reason of or in any way connected with the erection, 
construction, maintenance, alteration and/or repair of said sewer ... .” Court held 
above provision included injury to city employee caused by railroad’s negligence during 
construction of sewer across railroad’s right of way in accordance with easement granted 
by railroad.) 

Baltimore and O.R.R. v. Youngstown Boiler & Tank Co., 64 F.2d 638 (6th Cir. 
1933) (“Save harmless from payment of all money by reason of all or any such acci- 
dents, injuries, damages or hurt that may happen or occur upon or about such work 
. while it is in progress.” When employee of contractor-indemnitor was injured 
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that follow the “express reference” rule,’* and even some that were decided 
solely on the basis of the all-inclusive language used in the provision.'® 

The better rule for interpretation of indemnity clauses appears to be 
the one which excludes coverage for the indemnitee’s own negligence in the 
absence of express provision for its inclusion. The law in this area lacks 
certainty and uniformity, as exemplified by the Ohio decisions, and gives 
rise to much unnecessary litigation and unfairness which could be eliminated 
should the “express reference” rule be adopted in all jurisdictions. 

Any theory under which the indemnitee’s own negligence is included in 
an indemnity clause is inconsistent with the basic purpose behind such 
clauses. This purpose is to protect the employer from vicarious liability for 
the contractor’s torts, not to make the contractor the insurer of his employer. 

If this basic purpose is disregarded, a single negligent act by the 
employer or his employees, over whom the contractor has no control, could 
shackle the contractor with a disastrous and extraordinary liability. There- 
fore, unless there is express reference to such negligence, clearly showing an 
intentional assumption of this additional liability, it would seem unwise for 
the court to impose it on the contractor by construction.’® 

Even though the application of the “express reference” rule may appear 
harsh or arbitrary in some instances, this disadvantage would be offset by 
the certainty that such a rule would bring into this segment of the law.” 


Edward W. Lincoln, Jr. 


during performance of building contract by escaping electricity from nearby high tension 
wire, court ruled injury covered by above clause.) 

14 Massachusetts Bonding & Ins. Co. v. Westinghouse Elec. & Mfg. Co., supra 
note 7. (“The contractor shall be responsible for all accidents and damages to persons 
or property directly or indirectly due to erection of such equipment. . . .” Negligence 
of employer-indemnitee caused injury to employee of indemnitor-company, during 
installation of electrical equipment and court held such negligence to be’ within scope of 
clause.) 

15 J. V. Nicholas Transfer Co. v. Pennsylvania R.R. Co., 154 F.2d 265 (6th Cir. 
1946) (“To save harmless and indemnify Railroad from and against all fines, penalties, 
loss, damage, cost and expense suffered or sustained by Railroad or for which Railroad 
may be held or become liable by reason of injury to persons or property, or other causes 
whatsoever, in connection with . . . business or operations . . . .” Truck driver, an 
employee of indemnitor-cartage company, was injured by negligence of railroad-indem- 
nitee and court ruled indemnity provision included such negligence.) 

St. Paul Mercury Indemnity Co. v. Kopp, 70 Ohio L. Abs. 259, 121 N.E.2d 23 
(1954). (“Contractor agrees . . . to indemnify and save harmless Principal from any and 
all loss, cost, damage, or expense to persons or property, including the injury or death 
suffered by persons employed by said contractor or members of the public growing out 
of or in any way connected with the performance of the work awarded to contractor.” 
Court ruled negligence of indemnitee-employer in causing death of employee of con- 
tractor by the high voltage of a power line, was included in the coverage of the 
provision.) 

16 Perry v. Payne, supra note 9. 

17 An article which gives comprehensive treatment to the problems in this area is 
found in Annot., 175 A.L.R. 32 (1948); See also Snow, “Indemnity Agreements,” 25 
Ins. Counsel J. 326 (1958). 


























CORROBORATION OF INFANT'S TESTIMONY IN SEX 
CRIMES 


State v. Porcaro 
6 N.Y.2d 248, 160 N.E.2d 488 (1959) 


Defendant was indicted for first degree sodomy, second degree assault 
and impairing the morals of a minor, his ten year old stepdaughter. The 
child’s sworn testimony of regular sexual intercourse, both in the usual 
manner and orally, for the previous four years was uncorroborated by other 
evidence. The jury convicted defendant of impairing the morals of a minor.* 
Timely and repeated demands by the defendant for a physical examination 
of the prosecutrix were refused. The trial court entered judgment on the 
verdict convicting defendant of impairing the morals of a minor which the 
appellate division of the supreme court affirmed.2 The court of appeals 
reversed by a 4-3 decision on the ground that the sworn testimony of the 
alleged victim was insufficient to sustain conviction, especially in the absence 
of findings from a physical examination. The court in recognizing the policy 
behind an express statutory provision requiring corroboration of the unsworn 
testimony of a minor in any criminal case,* preferred to rely on the insuffi- 
ciency of the evidence in the case rather than to construct a rule requiring 
corroboration of an infant’s sworn testimony in sex crimes.® 

At common law, the testimony of the injured person in a sex offense 
was alone sufficient to sustain a conviction, corroboration was not required® 
and the rule remains the same today unless changed by statute.’ The rule 





1 N.Y. Pen. Law § 483(2) “A person who wilfully causes or permits such child 
(actually or apparently under the age of sixteen) to be placed in such a situation . . . 
(where) . . . its morals (are) likely to be impaired is guilty of a misdemeanor.” 

2 6 App. Div. 2d 680, 174 N.Y.S.2d 447 (1958). 

3 People v. Porcaro 6 N.Y.2d 248, 189 N.Y.S.2d 194, 160 N.E.2d 488 (1959). 

4 N.Y. Code Crim. Proc. 392. Rules of Evidence; Evidence of Certain Children, 
How Received ... “. . .Whenever in any criminal proceedings, a child actually or 
apparently under the age of twelve years, does not in the opinion of the court .. . 
understand the nature of the oath, the evidence of such child may be received though 
not given under oath. . . . But no person shall be held or convicted of an offense upon 
such testimony unsupported by other evidence.” 

5 See Fuld, J. concurring opinion in State v. Porcaro (supra note 3) which argues 
for a rule requiring corroboration in sex crimes. 

6 Boddie v. State, 52 Ala. 395 (1875); State v. Ellison, 19 N.M. 428, 144 Pac. 10 
(1914); 7 Wigmore, “Evidence” § 2061 (3d ed. 1940); 20 Am. Jur. “Evidence” § 1222 
(1939); and extensive annotation in Annot., 60 A.L.R. 1124 (1929). Contra, State v. 
Bowher, 40 Idaho 74, 231 Pac. 706 (1924); Matthews v. State, 19 Neb. 330, 27 N.W. 
234 (1886) ; see also infra note 13. 

7 See for example, N.Y. Pen. Law § 71 (abduction), § 103 (adultery), § 1091 
(compulsory prostitution of wife), § 1455 (compulsory marriage), § 2013 (rape), § 2177 
(seduction), § 2460 (compulsory prostitution). Compare with above for a different 
statutory treatment, Ohio Rev. Code § 2945.63 concerning seduction under promise of 
marriage or seduction by a teacher, which provides that “. . . a conviction shall not be 
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applies to all sex offenses including rape,® statutory rape,® seduction,’ 
bastardy,! and incest.'2 However, some courts require the testimony to be 
“clear and convincing’”’!* or else be corroborated; and others, remembering 
the admonition of Lord Chief Justice Hale that rape “is an accusation 
easily to be made and hard to be proved; and harder to be defended by the 
party accused, tho never so innocent,” !* reverse convictions of sex crimes 
regularly when there is no corroboration of sworn testimony, but rely on the 
ground that the “evidence is insufficient to sustatin the finding of guilt 
beyond a reasonable doubt.’’*5 

The principal case, State v. Porcaro, was decided the same day as 
People v. Oyola,'® a very similar case; and both decisions noted the absence 
of corroboration of the prosecutrix’s sworn testimony. The importance of 
both decisions is that they did not establish a technical rule of law requiring 
corroboration in infant sex crimes, but rather relied in the opinions on the 
rule that the evidence was insufficient to sustain a conviction beyond a 
reasonable doubt. Judge Fuld in his concurring opinion wished to make an 
explicit rule always requiring corroboration in sex offenses,’ but Van 
Voorhis J., Conway C. J., and Froessel J., refused to do this. A technical 
rule of corroboration is justly criticized by Wigmore as a “crude and childish” 
measure!® and completely inadequate to safeguard the defendants who are 
victims of fraudulent complaints. The court is to be commended for their 
due caution in refusing to allow the conviction to stand, yet steering care- 
fully away from an artificial rule which obstructs justice in a clear case. A 
safer protection for defendants is Wigmore’s suggestion’® of a required psy- 
chiatric examination of the female complainant in a sexual crime at the 





had on the testimony of such female, unsupported by other evidence. . . .”; however, 
no other requirement of corroboration by statute or decision exists in sex crimes. 15 
Ohio Jur. 2d “Criminal Law” § 463-5 (1955); 28 Ohio Jur. 2d “Incest” § 13 (1958); 10 
Ohio Jur. 2d “Abortion” § 17 (1954). Collection of statutes in Wigmore as cited in supra 
note 6 at 346 et seq. 

8 Boddie v. State, supra note 6; People v. Keith, 141 Cal. 686, 75 Pac. 304 (1904). 

9 Lear v. Commonwealth, 195 Va. 187, 77 S.E.2d 424 (1953). 

10 State v. Seiler, 106 Wis. 346, 82 N.W. 167 (1900). 

11 McGuire v. State, 84 Ariz. 342, 326 P.2d 362 (1958). 

12 People v. Gibson, 301 N.Y. 244, 93 N.E.2d 827 (1950). For comprehensive listing 
of cases see citations to Wigmore and A.L.R. supra note 6. 

13 People v. O’Conner, 412 Il. 304, 106 N.E.2d 176 (1952), Brown v. State, 127 
Wis. 193, 106 N.W. 536 (1906). 

14 L.C.J. Hale, 1 Pleas of The Crown 633, 635 (1680). 

15 New York is an excellent example of this in the following cases, all of which were 
rendered without opinion and reversed convictions of various sex crimes against minors. 
People v. Myers, 309 N.Y. 837, 130 N.E.2d 622 (1955); People v. Rosen, 293 N.Y. 683, 
56 N.E.2d 297 (1944); People v. Derner, 288 N.Y. 599, 42 N.E.2d 605 (1942); People 
v. Slaughter, 278 N.Y. 479, 15 N.E.2d 297 (1938). 

16 6 N.Y.2d 259, 189 N.Y.S.2d 203, 160 N.E.2d 494 (1959). 

17 160 N.E.2d 488, 490. 

18 7 Wigmore, “Evidence” § 2061 (3d ed. 1940). 

19 3 Wigmore, “Evidence” § 924a (3d ed. 1940). 
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request of the defendant. Numerous medical authorities? and other writers? 
have advocated this because they “know how frequently sexual assault 
is charged or claimed with nothing more substantial supporting the belief 
than an unrealized wish or unconscious, deeply suppressed sex-longing or 
thwarting.”*? Decidedly, statutory treatment is needed for a mandatory psy- 
chiatric examination of complainants in sex offenses. This is especially true 
in cases like the principal one, where the credibility of the prosecutrix is 
questionable because of her age and immaturity. A recent Indiana case,?* 
illustrates the necessity of a statute by affirming a conviction of assault and 
battery on no other evidence than the uncorroborated testimony of an 
admitted perjurer, and holding that the court had no power to require a 
prosecutrix to submit to a physical or psychiatric examination. 


James R. Miles 








20 See citations in Wigmore above. 

21 1937-38 A.B.A. Committee on the Improvement of the Law of Evidence as cited 
in Wigmore above; McKinney, “Pre-Trial Psychiatric Examination as Proposed Means 
for Testing the Complainant’s Competency to Allege a Sex Offense,” 1957 U. Ill. L.F. 651. 

22 Dr. W. F. Lorenz as reported in 3 Wigmore, supra note 19, at 465. 

23 Wedmore v. State, 237 Ind. 212, 143 N.E.2d 649 (1957). 





